OFFICIAL: SENSITIVE LEGAL PRIVILEGEX 72018 - Document 1
DEPARTMENT OF INDUSTRY, SCIENCE AND RESOURCES
ow l»-ll», EC22-001166
To: Acting S cretary‘(For Decision)

UPDATE ON NORTHERN ENDEAVOUR LITIGATION - SETTLEMENT NEGOTIATIONS
CLOSE TO COMPLETION

s 47E(d)

Recommendations:

1. That you note the Department is close to concluding settlement negotiations with
Castleton Commodities Merchant Asia Co. Pte. Ltd (CCMA), with the parties reaching
in principle agreement to the terms of the Deed of Release and Settlement (Settlement

Deed).
I Please Discuss

2. That you agree to the terms of the settlement consistent with the Legal Services

Directions 2017.
@ Not Agreed / Please Discuss

3. That you agree that the Settlement Deed can be signed by the Head of Oil and Gas
Division.

s 47E(d)
@: Please Discuss

5. That you note that the current legal proceedings will be discontinued once the
Settlement Deed is executed.

Agreed ] Not Agreed / Please Discuss

s 22 oted / Please Discuss
Si Date:
'gnec e 1‘1/7/1011
P .
Clearing Officer [s 22 Head of Division, Oiland s 22 N
Sent 13 July Gas
Contact Officer: | S 22 i A/g Manager, Policy and 522
Engagement, Northern
Endeavour Branch
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LEX 72018 - Document 5
Archived: Tuesday, 13 December 2022 1:46:03 PM

From: S 22

To: Risk Management

Cc: 522 Northern Endeavour Policy

Subject: S 47E(d) [SEC=OFFICIAL:Sensitive, ACCESS=Legal-Privilege]
Importance: Normal

Sensitivity: None

Attachments:

s 47E(d) approval - signed (full).pd fllfttachment B S 47E(d) Risk Assessment for Settlement
Deed.docx;

Hi Team,

Please see the attachedS 47E(d) resulting from the Settlement Deed recently negotiated
between the Commonwealth and another party, for your information. We consulted with your team (S 22 ) and Legal
Branch on this risk assessment earlier this year.

Kind Regards,

s 22

S 22

Manager Litigation

Oil and Gas Division [Northern Endeavour Branch | Policy & Engagement Team
Ngunnawal Country, 51 Allara Street, (GPO Box 2013), Canberra ACT 2601 Australia
Department of Industry, Science and Resources

s 22 (@industry.gov.au

industry.gov.au ABN 74 599 608 295
Supporting economic growth and job creation for all Australians | We are collaborative, innovative, respectful and strive for excellence

Acknowledgement of Country

N
C:) Our department recognises the First Peoples of this nation and their ongoing connection to culture and country. We
U acknowledge First Nations Peoples as the Traditional Owners, Custodians and Lore Keepers of the world's oldest
living culture and pay respects to their Elders past, present and emerging.
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Click here to enter text.

To: David Lawrence, acting Head of Oil and Gas Division

SECTION 60 APPROVAL OF CONTINGENT LIABILITIES IN SETTLEMENT DEED

Recommendation:

1. That you approve the contingent liabilities in the Settlement Deed (Attachment A) in
accordance with your delegation under section 60 of the Public Governance,
ct).

=

C Approved / Not Approved / Please discuss
Comments: [ / o il
At — / 2022
/
Clearing Ryan McManus Principal Adviser, Ph: 02 6243 7324
foicer: Northern Endeavour 0467 717 898
Sent:../../.. : ' Branch '
Contact Officer: | Jessica Ward Manager, Policy and Ph: 02 6213 7365
Engagement Team,
Northern Endeavour
Branch
Key Points:

1. The Commonwealth and Castleton Commodities Merchant Asia Co. Pte. Ltd (CCMA)
have been engaged in protracted negotiations to settle the legal proceedings in relation
to the Northern Endeavour Floating Production Storage and Offtake (FPSO) vessel.

2. The parties have reached a proposed agreement as outlined in the Settlement Deed
(Attachment A).

3. Incorporated into the Settlement Deed are contingent liabilities relating to:
a. Slop Tank Works (clause 4.5)
'b. Tripartite Towing Agreement (clauses 7.3(a)(ii)(A) and 7.4(f)(i));
c. Breach of Warranty (clause 16.6(c));
d. Cost of insurances (clause 17.4(a)); and

e. Liquidated damages for intentional and substantial breach of exclusivity
(clause 18.1).
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4. The Contingent Liability Risk Assessment (risk assessment) is at Attachment B. In
summary, the overall risk rating of each risk is low, and we deem the risk is acceptable.

5. The DISR Legal Branch and Risk Management teams have been consulted on the risk
assessment.

6. Clayton Utz has provided advice regarding the contingent liabilities (Attachment C).
Clayton Utz considers that it is reasonable for the Commonwealth to accept the
contignent liabilities in the Settlement Deed.

7. As the likelihood of the risk occurring is less than 5% and the amount is less than
$30 million, Finance Minister approval of these contingent liabilities is not required.

Data referenced: Nil

Consultation: Yes

8. We have consulted Legal Branch and Risk Management on the risk assessment.
ATTACHMENTS:

A: Settlement Deed

B: Contingent Liability Risk Assessment

C: Advice from Clayton Utz regarding Contingent Liabilities
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Activity Name:

Deed of Release and Settlement in relation to the NSW Supreme Court proceeding
Castleton Commodities Merchant Asia Co Pte Ltd (CCMA) v the Commonwealth of Australia
& Ors.

Description of Activity:

The Commonwealth, as represented by the Department, is negotiating a Deed of Release
and Settlement (Settlement Deed) with CCMA for settlement of the legal proceedings
relating to delivery of the Northern Endeavour Floating Production Storage and Offtake
(FPSO) vessel. CCMA'’s parent company, Castleton Commodities International, LLC (CCl)
will also be party to the deed.

Within three days of the Settlement Deed being signed, the parties will discontinue the legal
proceedings currently on foot in the New South Wales Supreme Court.

Execution of the Settlement Deed also brings to an end the binding Terms Sheet, which was
entered into by the parties on 29 September 2021.

Contingent Liability 'Ri5ks Questionnaire': '
Has this been assessed as a low risk arrangement? Yes.
Is there a greater than 5% chance of the contingent liability occurring? No.

Should the contingent liability eventuate, would the expected cost to the department exceed
A$5m? Yes.

Should the contingent liability eventuate, could it have a significant or material adverse
impact on the reputation of the department/government? Yes.

Is the activity itself complex (technica//y, legally or financially)? Yes.

Does the department have limited experience in the nature of the activity being undertaken?
Yes.
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RISKID: 1

Risk (What is the risk (opportunity/threat) associated with delivering on your objectives?
Describe the risk that may arise from the activity that is likely to impact on your objectives.)

Clause 4.5 — Slop Tanks Works

Under the terms of the Settlement Deed, the Commonwealth and CCMA have agreed that if
the level of Naturally Occurring Radioactive Materials (NORMSs) does not exceed the limits
set out in the NORMs Standard, the Commonwealth does not need to undertake any further
works to the slops tanks.

If the Commonwealth is not required to procure these works, and CCMA undertakes works
to empty and clean the slops tanks after delivery, then the Commonwealth agrees to
contribute 50% of the costs of CCMA performing these works, up to a maximum of
US$300,000.

Clayton Utz has advised that clause 4.5 is not an indemnity, guarantee or warranty; rather, it
is an agreed payment to be made in contribution to CCMA'’s costs of undertaking certain
works. : - :

Cause (Why and how might this occur? Identify the possible cause(s) for the risk.)

The contingent liability may arise if the level of NORMs in the slops tanks does not exceed
the limits set out in the NORMs Standard before delivery, and then CCMA decides to empty
and clean the slops tanks after the FPSO is delivered. CCMA may do this if it is a
requirement of their buyer, or of the port or shipyard that the FPSO is taken to.

Testing of NORMs to date shows the levels of NORMs in the slops tanks are currently within
the NORMs Standard.

Consequence (wa would this impact the objectives of the aCtivity?)

The Commonwealth would be in a worse off financial position than before this arrangement.
The Commonwealth would have to pay CCMA up to 50% of the costs of CCMA performing
these works, up to a maximum of US$300,000. This cap has been negotiated as a
reasonable amount for these works, and is well below the contingent liability threshold

($30 million).

However, if the Commonwealth has to undertake works to the slops tanks before delivery, it
is likely that these works could cost the Commonwealth more than US$300,000 (the amount
that it would otherwise pay to CCMA for cleaning the slops tanks). In addition, there are
safety and environmental risks associated with the Commonwealth conducting this work
when the FPSO is on-site and not near a port. It is the Commonwealth’s preference that
CCMA undertakes works to the slops tanks, if required. This payment mechanism has been
negotiated to achieve this outcome, and mirrors the payment of up to A$500,000 or 50%,
whichever is less, that CCMA would make to the Commonwealth if the Commonwealth
undertakes to clean the slops tanks before delivery.

The Program has $65 million available in contingency, on top of the Phase 1 contract. This is
spread across the lifetime of Phase 1 and could be drawn upon if this contingent liability
arises. Authority to expend these funds for this purpose may have to be confirmed by letters
between Ministers/the Prime Minister.
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There may also be some minor reputational risk if it becomes public that the Commonwealth
made a payment to CCMA in relation to the FPSO. This payment would be recovered by the
Commonwealth under the levy, which could attract scrutiny from industry.

Controls (What controls are in place to manage the risk?)

The Department has undertaken extensive consultation with its technical experts and
Phase 1 contractor on the clauses relating to cleaning the slops tanks.

Risk rating (Please refer to the Risk reference card and Risk management framework then
select the likelihood and consequence of the risk to determine the overall risk rating.)

Likelihood: Rare .

Consequence level: Minimal

Overall risk rating: Low

Risk tolerance: /s the risk acceptable?
Yes.

We consider it reasonable in the circumstances for the Commonwealth to accept this
contingent liability.

Proposed mitigations (What additional strategies can be adopted to modify the risk to an
acceptable level?)

The Commonwealth is proposing to deliver the FPSO to CCMA in a state where the slops
tanks do not contain more than 50% of their capacity as liquids, that are liquid and pumpable
and are free of sludge. This will help to ensure that only minimal works on the slops tanks

will need to be carried out by CCMA after delivery, and therefore minimise the costs that are
passed on to the Commonwealth. ' '

Risk owner (Please identify the person with the accountability and authority for managing
the risk, verifying control effectiveness and implementing any associated risk treatments in
the field below.)

Shane McWhinney, General Manager, Northern Endeavour Branch

Escalation (Please identify the person who needs to be made aware of the risk.)
Shane Gaddes, Head of Oil and Gas Division

Monitoring (How often does the risk need to be reviewed?)

Quarterly until the FPSO is ready for towing.
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RISK ID: 2

Risk (What is the risk (opportunity/threat) associated with delivering on your objectives?
Describe the risk that may arise from the activity that is likely to impact on your objectives.)

Clauses 7.3(a)(ii)(A) and 7.4(f)(i) — Tripartite Towing Agreement and Bilateral Towing
Agreement

Under the terms of the Settlement Deed, the Commonwealth, CCMA and towing contractor
“will enter into a tripartite agreement to tow the FPSO away from its current location.
However, if this tripartite agreement is not entered into by the timeframe set out in the deed,
the Commonwealth and towing contractor will enter into a bilateral agreement.

The indemnity in clause 7.3(a)(ii)(A) is in favour of CCMA for Claims and Losses arising out
of, in respect of, or in connection with the Tripartite Towing Agreement in the period prior to
“Delivery” of the FPSO at the limit of the Safety Zone. The risk is that if loss arises prior to
"Delivery", the Commonwealth has responsibility for that loss (because it has not yet given
up possession of the vessel). CCMA has no exposure for that loss. If CCMA is sued for pre-
Delivery loss arising under the Tripartite Towing Agreement (i.e. loss it is not responsible
for), this indemnity protects CCMA for legal and associated costs in meeting the claim.

The indemnity in clause 7.4(f)(i) is in favour of CCMA for Claims and Losses arising out of, in
respect of, or in connection with the Bilateral Towing Agreement in the period prior to
“Delivery” at the limit of the Safety Zone. Again, this is a period in which the Commonwealth
is in possession and on risk under the deed and similar comments to the above apply here.

These clauses are mutually exclusive, as only a tripartite agreement or bilateral agreement
can be entered into, rather than both.

Cause (Why and how might this occur? Identify the possible cause(s) for the risk.)

The contingent liability may arise if there is a loss prior to “Delivery” and CCMA is sued for
that loss. Loss could be anything in relation to the towing agreement, the towing services (up
to delivery), demurrage costs (costs associated with a failure to discharge the vessel within
the time agreed) and costs of towing to the Delivery Point. For example, the towing
contractor could make a claim against CCMA and the Commonwealth if the FPSO is not
ready for disconnection and towing and the towing contractor suffers loss as a result. CCMA
is protected for legal and associated costs in meeting the claim, as the Commonwealth is
responsible for loss prior to Delivery.

Consequence (How would this impact the objectives of the activity?)

The Commonwealth would be in a worse off financial position than before this arrangement.
The chances of this happening are remote (less than 5%) and, in any event, relate to costs
well under the threshold ($30 million). The Program has $65 million available in contingency,
on top of the Phase 1 contract. This is spread across the lifetime of Phase 1 and could be
drawn upon if this contingent liability arises. Authority to expend these funds for this purpose
may have to be confirmed by letters between Ministers/the Prime Minister.

There may be some reputational damage if the loss is perceived to have been to negligence
of the Commonwealth, or if the loss causes damage to the environment and/or impacts upon
human safety.

It is possible that a claim could also delay towing.
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Controls (What controls are in place to manage the risk?)
Nil currently.

Risk rating (Please refer to the Risk reference card and Risk management framework then
select the likelihood and consequence of the risk to determine the overall risk rating.)

Likelihood: Rare

Consequence level: Minimal on the basis that any ‘loss’ is likely to be of a lower order.
Overall risk rating: Low

Risk tolerance: /s the risk acceptable?

Yes.

We consider it reasonable in the circumstances for the Commonwealth to accept these
contingent liabilities, in light of CCMA's legitimate interest in ensuring it is not liable in
respect of pre-Delivery Towing Services (and in light of the fact that the Commonwealth has
the benefit of a mutual indemnity from CCMA for any loss the Commonwealth suffers, and
for any claims brought against the Commonwealth, in the period after 'Delivery'). '

Proposed mitigations (What additional strategies can be adopted to modify the risk to an
acceptable level?)

Subject to the requirements as set out in the Settlement Deed, the Commonwealth will have
day to day carriage of the process for selecting and engaging the towing contractor,
including the negotiation of the towing agreement. It would be open to the Commonwealth to
negotiate the inclusion of terms in the contract to mitigate the risk of claim in relation to the
towing contract, towing services and towing costs.

Under the Settlement Deed, the Commonwealth must have certain insurances in piace to
cover the period up to Delivery. The Commonwealth will ensure that these insurances are
obtained and align with the requirements under the Settlement Deed.

The Department will prepare a Settlement Deed Implementation Plan to ensure that the
Commonwealth’s obligations in the Settlement Deed are complied with and that the
Commonwealth does not breach the terms of the Settlement Deed.

The Department will ensure that its program planning, including plans for policy authority,
account for its obligation in relation to towing.

Risk owner (Please identify the person with the accountability and authority for managing
the risk, verifying control effectiveness and implementing any associated risk treatments in
the field below:.)

Shane McWhinney, General Manager, Northern Endeavour Branch

Escalation (Please identify the person who needs to be made aware of the risk.)
Shane Gaddes, Head of Qil and Gas Division

Monitoring (How often does the risk need to be reviewed?)

Quarterly until the FPSO is delivered.
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RISKID: 3

Risk (What is the risk (opportunity/threat) associated with delivering on your objectives?
Describe the risk that may arise from the activity that is likely to impact on your objectives.)

Clause 16.6(c) — Indemnity for breach of Warranty

The risk is that the Commonwealth will need to indemnify CCMA and CCl against, and will
pay CCMA and CCIl on demand, the amount of any Claim or Loss suffered or incurred as a
result of, arising out of or in connection with the breach of any Commonwealth Warranty.

Cause (Why and how might this occur? Identify the possible cause(s) for the risk.)

The contingent liability may arise if the Commonwealth breaches one of the Commonwealth
Warranties set out in Annexure G to the Settlement Deed. These include warranties as to:

o the Commonwealth’s capacity to execute and perform the Settlement Deed:

e the Settlement Deed constituting valid legal and binding obligations of the
Commonwealth and being enforceable against the Commonwealth; and

e the execution, delivery and performance of this deed by the Commonwealth not
resulting in a breach of or constituting a default under:

o any agreement to which the Commonwealth is party; or

o any law or regulation or any order, judgment or determination of any court or
Regulatory Authority by which the Commonwealth is bound.

This may occur if the necessary authorisations or approvals are not obtained to execute and
perform the Deed, or if the Commonwealth had no legal right to disconnect and deliver the
FPSO to CCMA.

Consequence (How would this impact the objectives of the activity?)

The Commonwealth would be in a worse off financial position than before this arrangement.
It would also likely face reputational damage, as the Commonwealth may be perceived as
not having done its due diligence in ensuring that it could deal with the FPSO and ensuring
none of its agreements would be affected. This could delay the broader program, should the
breach occur before the transfer of the FPSO and then have its future to be decided by
litigation.

While not explicitly budgeted for, the Program has $65 million available in contingency, on
top of the Phase 1 contract. This is spread across the lifetime of Phase 1 and could be
drawn upon. Authority to expend these funds for this purpose may have to be confirmed by
letters between Ministers/the Prime Minister.

Controls (What controls are in place to manage the risk?)

The Commonwealth is operating within its legal capacity and is taking steps (for example,
obtaining relevant approval under the Legal Services Directions 2017 and ensuring it is
within the relevant delegations under the Public Governance, Performance and
Accountability Act 2013) to ensure it is complying with any laws and regulations to which it is
bound. The Department has obtained legal advice regarding the obligations under the
Settlement Deed and that it is in accordance with legal practice and principle and the Legal
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Services Directions 2017. The Department has also obtained legal advice on the contingent
liabilities and indemnities.

The Department has undertaken extensive consultation with the Attorney-General’s
Department to ensure that the appropriate approvals are in place to execute the Settlement
Deed. The acting Secretary has agreed to the terms of the settlement consistent with the
Legal Services Directions 2017 and provided approval for the Head of Oil and Gas Division
to sign the Settlement Deed. The Department has consulted with legal representatives
preparing other agreements, such as the Phase 1 contract, and with other Commonwealth
departments and agencies as needed.

The Department will prepare a Settlement Deed Implementation Plan to ensure that the
obligations in the Settlement Deed are executed and that the Department does not breach
the terms of the Settlement Deed.

Risk rating (Please refer to the Risk reference card and Risk management framework then
select the likelihood and consequence of the risk to determine the overall risk rating.)

Likelihood: Ra re

Consequence level- Minimal as the Iiébility would have a srhall impact on the overall budget,
and could be sourced from the existing contingency.

Overall risk rating: Low
Risk tolerance: /s the risk acceptable?

Yes. We consider it is reasonable for the Commonwealth to accept this indemnity. CCMA
and CCI will each provide reciprocal indemnities to the Commonwealth for breach of their
warranties (which are substantially in the same form as the Commonwealth Warranties).

As a legal entity, the Commonwealth is able to enter into the binding agreement the terms of
which will, as a matter of law, be enforceable against it. The department has engaged with
relevant stakeholders and is satisfied it can comply with all relevant legislative requirements
in its performance under the settlement, and that to the best of its knowledge, execution and
performance of the deed will not result in a breach of any other agreement to which the
Commonwealth is party. Approval of this contingent liability will allow us to move closer to
settlement, avoiding a potentially expensive legal trial.

Proposed mitigations (What additional strategies can be adopted to modify the risk to an
acceptable level?)

The Department will continue to seek legal advice as necessary to ensure that it does not
breach one of the Commonwealth Warranties.

The Department intends to align the Phase 1 contract and Operations, Maintenance and
Services Contract with the Settlement Deed, which will mitigate the risk of a conflict between
agreements.

Risk owner (Please identify the person with the accountability and authority for managing
the risk, verifying control effectiveness and implementing any associated risk treatments in
the field below.)

Shane McWhinney, General Manager, Northern Endeavour Branch

Escalation (Please identify the person who needs to be made aware of the risk.)
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Shane Gaddes, Head of Oil and Gas Division
Monitoring (How often does the risk need to be reviewed?)

Quarterly until the FPSO is delivered.
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RISK ID: 4

Risk (What is the risk (opportunity/threat) associated with delivering on your objectives?
Describe the risk that may arise from the activity that is likely to impact on your objectives.)

Clause 17.4(a) — Cost of Insurances

The Commonwealth will bear all insurance premium costs and expenses payable for the
Pre-Delivery Insurances and indemnifies and hold harmless CCMA from and agalnst all
Claims in respect of such insurance premium costs and expenses.

Cause (Why and how might this occur? Identify the possible cause(s) for the risk.)

Liability under clause 17.4(a) arises where CCMA is subject to Claims in respect of costs
and expenses relating to Pre-Delivery Insurances relating to the FPSO.

Such liability is only likely to arise where the Commonwealth breaches one or more terms of
the Pre-Delivery Insurances (such as payment terms).

Consequence (How Would this impact the objecz‘/ves of the act/wty?)
The Commonwealth would be in a worse off financial position than before this arrangement '

The most probable expenditure that would need to be made in accordance with
clause 17.4(a) is unlikely to exceed the amounts of the relevant insurance premiums.

The Commonwealth would likely face reputational damage from both CCMA and the wider
insurance industry if it does not comply with payment terms.

While not explicitly budgeted for, the Program has $65 million available in contingency, on
top of the Phase 1 contract. This is spread across the lifetime of Phase 1 and could be

drawn upon. Authority to expend these funds for this purpose may have to be confirmed by
letters between Ministers/the Prime Minister. '

Controls (What controls are in place to manage the risk?)

The Department will prepare a Settlement Deed Implementation Plan to ensure that the
obligations in the Settlement Deed are fulfilled and that the Commonwealth does not breach
the terms of the Settlement Deed.

The Department will ensure that its program planning, including plans for policy authority,
account for the obligation in relation to Pre-Delivery Insurances.

The Department has conferred with its insurance brokers and Clayton Utz’s insurance
adviser on the Pre-Delivery Insurances.

The Commonwealth has a degree of control in relation to complying with its obligations
under the Pre-Delivery Insurances, such as ensuring payment for the premiums is made on
time. '

The Department has included provisions in the Operations, Maintenance and Services
contract and the Phase 1 contract to ensure that UPS and Petrofac respectively hold the
appropriate insurances (in Petrofac’s case, on the Commonwealth’s behalf).

The Department has and will continue to procure legal advice regarding the insurances.
These will be taken into account at all times when conducting works or planning future
activities.
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Risk rating (Please refer to the Risk reference card and Risk management framework then
select the likelihood and consequence of the risk to determine the overall risk rating.)

Likelihood: Rare

Consequence level: Minimal on the overall impact on the budget is likely to be under 4%
variation and could likely be sourced from existing funds earmarked as contingency.
Depending on the exact breach, there may also not be large amount of attention, particularly
so if it's on the basis of an insurance clause technicality.

Overall risk rating: Low
Risk tolerance: /s the risk acceptable?

Yes. We consider it reasonable in the circumstances for the Commonwealth to accept this
contingent liability, in light of the rare likelihood of any liability arising, and the probable
quantum of any liability. It will also allow us to move closer to settlement, avoiding a
potentially expensive legal trial.

Proposed mitigations (What additional strategies can be adopted to modify the risk to an
" acceptable level?) » : A

Nil.

Risk owner (Please identify the person with the accountability and authority for managing
the risk, verifying control effectiveness and implementing any associated risk treatments in
the field below.)

Shane McWhinney, General Manager, Northern Endeavour Branch

Escalation (Please identify the person who needs to be made aware of the risk.)
Shane Gaddes, Head of Oil and Gas Division

Monitoring (How often does the risk need to be reviewed?)

Quarterly until the FPSO is delivered.
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RISKID: 5

Risk (What is the risk (opportunity/threat) associated with delivering on your objectives?
Describe the risk that may arise from the activity that is likely to impact on your objectives.)

Clause 18(1) — Liquidated damages for intentional and substantial breach of exclusivity

The risk is that the Commonwealth may be required to pay CCMA $29 million, (and, if
CCMA'’s actual loss exceeds $29 million, the difference between $29 million and CCMA’s
actual loss, up to a maximum of $11 million), which is therefore a financial risk. It is also a
reputational risk, as it will not be viewed favourably if the Commonwealth is required to pay
CCMA $29 million for breach of contract in circumstances where the Commonwealth is
already subject to criticism for its expenditure in relation to the FPSO and the introduction of
a levy to recoup Commonwealth expenses.

The justification for this contingent liability is that CCMA requires assurance that the
Commonwealth will not seek and agree to a better offer with a third party in relation to the
FPSO after it has already reached an agreement with CCMA. CCMA is also concerned that
it will have committed to various contracts for towing and refurbishment. If it is gazumped by
the Commonwealth, CCMA considers it will likely have damages arising from breach of
these contracts.

Cause (Why and how might this occur? Identify the possible cause(s) for the risk.)

The contingent liability may arise if the Commonwealth negotiates and enters into
arrangements with a third party to dispose of the FPSO before CCMA takes delivery of the
FPSO, unless CCMA does not pay the Deposit or Contribution Amount by the Payment Date
or there is a CCMA Delivery Default, as described in the Settlement Deed.

The Commonwealth is extremely unlikely to enter into a contract with a third party to dispose
of the FPSO as it is outside our current policy authority. The Commonwealth’s preference is
for CCMA to take delivery of the FPSO, as the Commonwealth does not want to be
responsible for the legal, environmental, health and safety risks or the costs of towing and
disposal of the FPSO.

The only foreseeable situation in which the Commonwealth would enter a contract to
dispose of the FPSO is if there is a change of Government direction, and policy authority and
funding to dispose of the FPSO are provided. This is considered an unlikely outcome given
the risks and costs of disposal of the FPSO, the Department’s assessment that the only
value of the FPSO is scrap value, and the risk of payment of $29 million to CCMA.

Consequence (How would this impact the objectives of the activity?)

If the Commonwealth was required to pay CCMA $29 million, the Commonwealth would be
in a worse off financial position than before this arrangement.

Controls (What controls are in place to manage the risk?)
The Department’s preferred position is for CCMA to take delivery of the FPSO.

The Department is not currently negotiating any arrangements with third parties for disposal
of the FPSO, and will only do so as contingency planning or if it becomes apparent that
CCMA does not intend to take delivery of the FPSO (either express or implied, e.g. by
notification, failure to pay the CCMA Contribution Amount).
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The Department would need to obtain a revised Government decision to dispose of the
FPSO rather than delivering it to CCMA. This policy authority would need to include budget
and legal rights to do so, which would need to be obtained before any disposal action could
be undertaken.

Risk rating (Please refer to the Risk reference card and Risk management framework then
select the likelihood and consequence of the risk to determine the overall risk rating.)

Likelihood: Unlikely

Consequence level: Moderate

Overall risk rating: Minor

Risk tolerance: /s the risk acceptable?

Yes. There are sufficient mitigation strategies in place and a sound rationale for the
contingent liability.

The proposed amount of the contingent liability ($29 million) reflects an appropriate
proportion.of the CCMA Contribution Amount of $45 million, represents a genuine pre-
estimate of damages, and provides a sufficient deterrent for the Commonwealth to avoid a
breach.

It is reasonable for the Commonwealth to accept this contingent liability on the basis that the
maximum amount is reasonably proportionate to CCMA's loss if a breach occurs, the event
in question is within the Commonwealth’s control, and there is a legitimate reason for its
inclusion (to mitigate against intentional breach and loss of CCMA’s bargain). It will also
allow us to move closer to settlement, avoiding a potentially expensive legal trial.

Proposed mitigations (What additional strategies can be adopted to modify the risk to an
acceptable level?) i : L

The Department will prepare a Settlement Deed Implementation Plan to ensure that the
obligations in the Settlement Deed are complied with and that the Commonwealth does not
breach the terms of the Settlement Deed.

The Department will ensure that its program planning, including plans for policy authority,
account for this obligation.

In the event that the Department is required to negotiate with third parties, it would take care
in such negotiations not to make any representations or engage in any conduct which would
indicate it is entering into an agreement with those third parties to dispose of the FPSO.

The Department will develop a communications strategy and materials in the event that this
risk eventuates. The Department would need to have a persuasive justification for paying the
$29 million to CCMA (i.e. the potential financial benefit to the Department of breaching
clause 2 of the Settlement Deed (Exclusivity) outweighs the financial penalty and
reputational risk).

Risk owner (Please identify the person with the accountability and authority for managing
the risk, verifying control effectiveness and implementing any associated risk treatments in
the field below.)

Shane McWhinney, General Manager, Northern Endeavour Branch

Escalation (Please identify the person who needs to be made aware of the risk.)

12
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Shane Gaddes, Head of Oil and Gas Division
Monitoring (How often does the risk need to be reviewed?)

Quarterly until the FPSO is delivered.

OFFICIAL
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Legal privilege LEX 72018 - Document 5



LEX 72018 - Document 8

Budget Estimates 2022-23 March/April 2022

EC22-000580

BPB - Northern Endeavour Litigation - CCMA

ISSUE: Northern Endeavour — CCMA v Commonwealth & Ors (NSW Supreme
Court)

TALKING POINTS:

What can you tell the committee about this litigation?

The Commonwealth of Australia is a party to legal action in the NSW
Supreme Court relating to the Northern Endeavour floating production
storage and offtake facility.

A party holding a registered security interest in the facility (Castleton
Commodities Merchant Asia Pte. Co. Ltd (CCMA)) commenced the action
on 25 November 2020.

The Commonwealth is the first defendant. The second defendant is
Timor Sea Oil & Gas Australia Pty Limited (In Liquidation), which
operated the facility prior to being placed into liquidation (on 8 February
2020). The third defendant is Northern Oil & Gas Australia Pty Limited (In
Liguidation), the parent company of the second defendant. The
companies have filed an appearance and are not taking an active partin
the proceedings.

CCMA and the Commonwealth executed a binding Term Sheet for
settlement of the dispute on 29 September 2021 and are negotiating the
terms of a deed of release and settlement.

What are the settlement terms?

The settlement has not yet been completely finalised.

Making public the content of the agreement could materially impact the
rights of a third party and the finalisation process. Discourse may
prejudice the court’s consideration of the matter.

| would like to take that question on notice to allow us to notify CCMA
about any proposed response.

Where are the proceedings up to?

Contact Name: g 22

Cleared by: g 22 Clearance Date: 30 March 2022

Witness responding: 5 22




LEX 72018 - Document 8
Budget Estimates 2022-23 March/April 2022

e The litigation remains on foot while the settlement terms are finalised.

e Both CCMA and the Commonwealth filed their evidence in the first half
of 2021.

e The parties filed the first tranche of discovery on 17 September 2021.

Key dates
e No hearing date has been set.

e The next directions hearing is scheduled for 4 April 2022.

e The court has ordered the following procedural matters, by 20 May
2022:

o the parties are to file the remaining tranche of discovery
documents;

o the parties to issue any subpoenas in respect of evidence or
documents held by third parties; and

o CCMA to file and serve its expert evidence in reply.

s 22
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e 522

Matters that should not be disclosed to the Committee

(Note: As this matter is before the Court, the department should not comment
on certain matters (beyond what is already in the public domain) — see list set

out below).

e As this matter is before the court, it would be not be appropriate to
publicly discuss the details of this matter.

e Commenting further on this issue could prejudice the Court’s
consideration of the matter.

If pressed:

e [’ll take that question on notice so that | can seek some advice and come
back to you.

Matters which cannot be disclosed

o 542, 47E(d)



LEX 72018 - Document 8
Budget Estimates 2022-23 March/April 2022

e 42, 47E(d)

s 22

If asked about costs of litigation/settlement negotiations

e To 28 February 2022, the Commonwealth has committed approximately
$5.15m (GST inclusive) on the legal proceedings and settlement

negotiations.

o This includes $4.95m for Clayton Utz and $0.2m for a litigation and
settlement manager.

e Due to the uncertain nature of litigation it is not possible to state the
total amount the legal proceedings may cost.

e To 28 February 2022, we have expensed approximately $4.36m.

BACKGROUND:

History
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EC21-002547
Litigation and dispute resolution

s 22
S22
Contact Name: g 22 Contact Number: g 22
Cleared by: 5 22 Clearance Date: 31 January 2022
Witness responding: 5 22
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ISSUE: Northern Endeavour — CCMA v Commonwealth & Ors (NSW Supreme Court)
TALKING POINTS:

What can you tell the committee about this litigation?

e The Commonwealth of Australia is a party to legal action in the NSW
Supreme Court relating to the Northern Endeavour floating production
storage and offtake facility.

e A party holding a registered security interest in the facility (Castleton
Commodities Merchant Asia Pte. Co. Ltd (CCMA)) commenced the action
on 25 November 2020.

e The Commonwealth is the first defendant. The second defendant is
Timor Sea Oil & Gas Australia Pty Limited (In Liquidation), which
operated the facility prior to being placed into liquidation (on 8 February
2020). The third defendant is Northern Oil & Gas Australia Pty Limited (In
Liguidation), the parent company of the second defendant. The
companies have filed an appearance and are not taking an active partin
the proceedings.

e CCMA and the Commonwealth executed binding terms for settlement of
the dispute on 29 September 2021 and are negotiating the terms of a
deed of release and settlement.

What are the settlement terms?

e The settlement has not yet been completely finalised.

e Making public the content of the agreement could materially impact the
rights of a third party and the finalisation process.

e | would like to take that question on notice to allow us to notify CCMA
about any proposed response.

Where are the proceedings up to?

e The litigation remains on foot while the settlement terms are finalised.

e Both CCMA and the Commonwealth filed their evidence in the first half
of 2021.

e The parties filed the first tranche of discovery on 17 September 2021.

12



LEX 72018 - Document 11
Additional Estimates 2021-22 February 2022

Key dates
e No hearing date has been set.

e The next directions hearing is scheduled for 14 March 2022.

e The court has ordered the following procedural matters, by 20 May
2022:

o the parties are to file the remaining tranche of discovery
documents;

o the parties to issue any subpoenas in respect of evidence or
documents held by third parties; and

o CCMA to file and serve its expert evidence in reply.

s 22

s 22
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s 22

Matters that should not be disclosed to the Committee

(Note: As this matter is before the Court, the department should not comment
on certain matters (beyond what is already in the public domain) — see list set

out below).

e As this matter is before the court, it would be not be appropriate to
publicly discuss the details of this matter.

e Commenting further on this issue could prejudice the Court’s
consideration of the matter.

If pressed:

e [’ll take that question on notice so that | can seek some advice and come
back to you.

Matters which cannot be disclosed

o 542, 47E(d)
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S 42, 47E(d)
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