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MINISTRY OF COMMERCE OF THE PEOPLE’S REPUBLIC OF CHINA
2, DONG CHANG’ AN STREET. BELJING, CHINA 100731

20 March 2013

Mr John Bracic

Director, Operations 1

International Trade Remedies Branch

Australian Customs and Border Protection Service
Customs House

5 Constitution Avenue

Canberra ACT 2601

Australia

Dear Sir

Reinvestigation of certain findings- ACDN 2013/14
Certain Alumininm Road Wheels exported from the People's Republic of
China

A Introduction

The Government of the Peaple’s Republic of China (“GOC”), through this Ministry of
Commerce (“MOFCOM?™) has been a commitied and cooperative party in this matter, at all
times. It participated fully and carefully during the original investigation into the alleged
dumping and subsidisation of alumininm road wheels ("ARW?) from China (*“the original
investigation™) conducted by the Australian Customs and Border Protection Services
(“Australian Customs™) in this matier.

The GOC notes the review by the Trade Measures Review Officer (“TMRO”) of the
Minister’s decision, which was based on the recommendations outlined in its report of the
original investigation (“the Customs Report™).!

! Report to the Minister No. 181 — Certain Aluminium Road Wheels Exported from the People’s

Republic of Ching (12 June 2012)
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The TMRO’s report of his review was published on 23 January 2013 (“the TMRO Report™).”
Prior to the publication of the Report, on 16 January 2013, the Minister advised that he had
accepied the recommendations of the TMRO. The Minister directed Augstralian Customs 10
reinvestigate certain matters, as set out in Australian Customs Dumping Notice 2013/14 (“the
ACDN").

The GOC welcomes the opportunity to provide further comment on the directions and on the
relevant reasoning contained in the TMRO Report, in particular, the direction to reinvestigate
the finding that there is a countervailable subsidy of the type described as “Program 1.

The GOC’s comments are based on the information and conclusions to which the TMRO had
regard, being the information relied upon, and the conclusions drawn, by the Chief Executive
Officer of Australian Customs (“the CEQ™) when reporting to the Minister af the conclusion
of the original investigation. This is because, according to Section 269ZZL(2)(a)(i) of the Act,
in conducting the reinvestigation the CEQ must only have regard to the information and
conclusions to which the TMRO was permitied 1o have regard and must not consider any new
information or conclusions.

At the ouiset the GOC wishes 1o make known that it completely rejects and completely
disagrees with the apparent “endorsement” by the TMRO of findings made by Australian
Customs in relation to “particular market situation” and the use of coyntervailable subsidies
by “non-selected” Chinese exporters. These are also very serious and disconcerting matters.”

B Finding of conutervailable suhsidy of the fype described as “Program 1”

The TMRO considered this finding in his assessment of the subsidy referred to as “Program
1” in the Customs Report. In that Report, Australian Customs found that State-invested
enterprises that supplied aluminium or alloy were “public bodies™ for the purposes of Section
269T of the Act that had provided aluminium or alloy to ARW producers at “less than
adequate remuneration”.

1 “Public body” finding

The TMRO started his analysis by examining the defimtion of “public body” in the
context of Section 269T. The GOC welcomes this approach — ie an investigating
authority should always work out, as a first step, the legal meaning of the key element
of the finding it is required to make, and the tests that it needs to apply in arriving at a
finding on that key element.

The TMRO notes that there is no legislative definition of “public body” in the Act.
Section 269T"s definition is the Anstralian implementation of Article 1.1 of the SCM
Agreement. Thus the TMRO noted that WTO Appeliate Body jurisprudence bearing
on the meaning of “public body” can be used 10 determine what a “public body” is,

2

Decision of the Trade Measures Review Officer — Review of Decisions te Publish a Dumping Duty
Notice and a Countervailing Duty Notice Concerning Certain Aluminium Road Wheels Exported to Australia
Jrom the People's Republic of Ching (December 2012)

* The GOC’s comments regarding these issues are at Section D of this lener.
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and what is required when determining whether a private entity is such a body. In the
original investigation Australian Customs alse referred 1o Appellate Body discussion
of this issue as a form of guidance in making its determination.

The TMRO notes that the Appellate Body said this - in its report in United States —
Definitive Anti-Dumping and Countervailing Duties on Certain Producis from Ching'
(*DS379) - about the meaning of “public body™

We see the concept of "public body” as sharing certain attribuies with the
concept of "government”. 4 public body [...] must be an entity that possesses,
exercises or is vested with governmental authority.

In relation to government autherity, the TMRO considered that the Appellate Body in

- DS379 was right in summarising the namre of government function and authority as
being concerned with the power 1o control, compel, direct or command private bodies
and persons.

Having ascertained the meaning of the term “public body”, the TMRO then
considered each of the three tests applied in the Customs Report for the purpose of
determining whether an entity — in our case, a Stare-invested enterprise - is a public
body. Those tests were:

* whether a statute or legal instrument expressly vests government authority in the
eéntity concerned;

» whether the entity concerned is in fact exercising governmental functions, serving
as evidence that the entity possesses or has been vested with governmental
authority;

* whether the government exercises meaningful control over the entity, and the
entity's conduct serves as evidence that it possesses governmental authority and
exercises that authority in the performance of govermmental functions,

In relation to the first of these tests, the TMRO considered that Australian Customs
was correct in acknowledging that there was no evidence of any legal instrument

o EXpress ﬁuﬂeﬁﬁﬂ&aﬂd-aﬂﬂmmy i any Chinese alumimium or

aluminium alloy producer.

The TMRO went on to find that Australian Customs had no basis to conclude that the
second or third tests were met. In this regard, the TMRO said that:

* actively taking steps 1o comply with government policy and/or regulation does
not equate to the exercise of government functions or authority;

4 . .. . . .
United States - Definitive Anti-Dumping and Countervaiting Duiies on Certain Products Jrom Ching,

(WT/DS379/AB/R)
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» the essential element of govemment function or authority is the exercise of a
power of government over a third person;

* Section 36 of the Law on State-owned Assets of Enterprises falls short of
establishing that State-invested HRS producers are invested with the power to
conirol, compel, direct or command private bodies and persons — the essential
element of government function;

* irwas not necessary 1o determine whether or not the GOC exercises meaningful
control over State-invested HRC praducers, as the evidence failed to establish
that the enterprises are exercising government authority

These findings are consistent with the GOC’s consistent and persistent position that
State-invested enterprises in China are not public bodies. They are not expressly
vested with government authority, and they do not exercise government authority.
They are neither “controlled” nor “meaningfilly controlled” by the GOC. State-
invested enterprises do not have a punitive, commanding, or directive power over any
citizens, or over any other entities. They are commercial entities operating under the
very many commercial laws that we have enacted for the free-running of our economy,

The GOC notes that this is now the second time that the TMRO has overruled
Australian Customs’ finding that Chinese SIEs are public hodies for the purpose of
Section 269T. The GOC considers that 1o the extent that any confusion regarding this
1ssue had not been resolved before now, that it now has been.

Australian Customs is requested by the GOC 10 cease labelling Chinese SIFs as
“public bodies™, The GOC trusts that a proper, objective and unbiased assessment by
Australian Customs will now conclude that Chinese SIEs are not bodies of that nature.

Finding of aluminium or alloy supplied at “less than adequate remuneration”

In the Customs Report, Australian Customs concluded that the aluminium or alloy
supplied by Chinese SIEs to ARW producers was provided for “less than adequate
remuneration”. This was done by reference 1o 2 “benchmark” price for aluminium
based on data obtained from London Metal Exchange.

The GOC said the following in its submission in response 1o the SEF:

The GOC considers that Australian Customs ' view of the WTO Appellate
Body's report in DS257 g5 indicating that the maerial factor Jor using a
benchmark is that “private prices are unsuitable due to marker distortion, noy
the reasons for this distortion” is incorrect. The GOC submits that there is no
legal right fo use an external benchmark under WTO or Australian law, either
al all or in the circumsiances af this case.

4 United States — Final Countervailing Duty Determination with Respect to Certain
Softwood Lumber from Canada
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Section 269TACC(3) of the Act clearly provides:

For the purposes of paragraphs (4)(d) and (e), the adequacy of remuneration
in relation to goods or services is 10 be determined having regard to prevailing
market conditions for like goods or services in the country where those goods
or services are provided or purchased

Having considered the meaning of “remuneration” in the Macquarie Dictionary, the
TMRQ considered that:

In my view, when given its ordingry English meaning s 269TA CC3)d)
requires a determination of the question whether Chinese producers provided
aluminium and/or allay to exporters of ARW for less than adequate
recompense or reward for the costs, work or trouble incurred by them in their
production of aluminium and or aluminium alloy....

I cansider that the term ‘adequate remuneration’ in 5 26974 CC)(d) requires
an assessment of the adequacy of the return on investment. This reguires q
comparison between the cost to make and sell and the price of sale of the
goods. The comparison may take account of price, quality, availability,
marketability, transportation and other conditions of purchase or sale in
assessing the adequacy of the difference between cost and price.

Because regard must be had 1o the prevailing conditions in the domestic
market, it would also be apprapriate to consider the prices at which the same
or similar gaods are sold by private suppliers in arm's length transactions in
the country of provision' in arder to obtain ‘an appropriate measure of the
adequacy of remuneration’ (see Paragraph 269 above). This simply means thar
adequacy of remuneration must be determined in the particular market context.
But this is very different from an assessment of the difference between actual
prices and prices that might apply in a notional competitive marker unrelated
fo the prevailing conditions in the domestic market.

Accordingly, the TMRO found that there was 1o evidence that the sale prices of
aluminium or alloy by the SIEs led 1o “less than adequate remuneration”.

In so far as the TMRO’s views reinforce the proposition that the question of
“adequate remuneration” relates 1o adequate remuneration in the country of provision
of the alleged subsidy, the GOC endorses the views of the TMRO.

C Comments in relation to the “particular market situation” finding

The GOC now tums to the TMRQ's review of Australian Customs’ “particular market
situation” finding, and of the assumption that “non-cooperative” exporters of ARW situated
in one cify or provinee in China were in some way entitled 1o subsidies granted by every
other city or province in China (which formed part of that finding).

NON- CONFIDENTIAL
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The GOC is mindful that the Minister has not directed Australian Customs to reinvestigate
Issues in relation to “particular market situation” or subsidies other than Program 1. However,
the GOC must take this opportunity to identify the serious errors which have been made, and
to urge the Minister and Australian Customs to reassess the policies and the canduct of
investigations in relation to these issnes.

1

Definition of “particular market situation”
At page 36 of the Customs Report, the following is said:

After having regard to all relevant information, Customs and Border
Protection has formed the view that it is satisfied there was a situation in the
Chinese ARW market during the investigation period such that sales in that
market are not suitable for use in determining normal value under section
269TACYI).

In review this finding, the TMRO firstly examined the question of “what is a
particular market situation” in the context Section 269TAC(]) and the WTO Anti-
Dumping Agreement. This is the same approach as was adopted by the TMRO in his
review of the Minister’s decision in relation to hollow structural sections (“HSS™),
where Customs® finding of particular market situation was also under review.

The GOC agrees with this methodology, as a “particular market situation” finding can
only be made correctly and validly if the decision maker understands what finding he
is making and is required to make under the law. Neither the Minister nor the CEO
has the discretion make a “particular market simation” finding ontside the scope of
that concept. A misinterpretation of the concept — including by way of reliance on
flawed policy - will lead 1o a flawed finding.

In his examination of the appropriate meaning 1o be given to the expression
“particular market situation” under the Act, the TMRO notes that the key elements
involve a consideration of the “sitation in the market” and “not suitable”. The
TMRO notes that there is no definition of “siruation in the market” or “criteria by
reference lo which sales may be rendered ‘not suitable” Jor use in determining a
normal value because of a situation in the marker” under the Act. But the TMRO was
able to find appropriate interprefation of these concepts by reference 1o statntory
interpretation rules, the relevant WTO Agreement, and judgements in relevant Federa]
Court cases where the court has been required to consider what constitutes a
“particular market situation™.

In particular, the TMRO Reports notes the interpretation by the Federal Court of
Australia in Enichem Anic Srl v Anti -Dumping Authority’ (“Enichem Anic™) and
Hyster Australia Pty Lid v Anti-Dumping Authority (No 2)° (“Hyster™). In both cases,
the Federal Court found that a “particular market sitwation’ may arise for the purposes

Lnichem Anic Srlv Anti-Dumping A wthority (1992) 39 FCR 438
Hyster Australia Pty Lid v Anti-Dumping Authority (No 2) (| 993) 40 FCR 364
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of Section 279TAC(2)(a)(ii) where there is some factor which “so distort[s] the
market that arms length transactions made in the ordinary course of trade are
rendered unsuitable to give true normal value in the country of export”.

Having considered Federal Court cases in relation 1o this issue, the TMRO concluded
that:

The above analysis indicates that there must be a degree of distortion in the
market that renders arms length iransactions in the ordinary course of rade
unsuitable 1o give a irue normal value, but that this unsuitability will not
necessarily be brought about by any factor that simply depresses or inflates
domestic prices.

We note that in the report of a separate TMRO review (of the decision by the CEO 1o
terminate that part of the original investigation involving the allegation of a
“particular market situation” in relation to HSS exported from Thailand),” the TMRO
noted that the legal test of an unsuitability of sales in a market under Section
269TAC(2)(a)(ii) of the Act:

. requires a determination of the question whether 'there is some factor
which so distorts the marker that arms length transactions made in the
ordinary course of trade are rendered unsuitable to give the true normal value
in the couniry of exporr®[emphasis added] [foomote omitted)

The TMRO referred to Enichem Anie in support of this proposition. At paragraph 21
of the same report, the TMRO states:

However, as noted above, the fundamental issue Jor determination is whether
the mechanism (whatever it may be) so distorts the situation in the market thar
arms length transactions made in the ordinary course of trade are rendered
unsuilable to give the true normal value. In my view, the mere existence of
gavernment involvement in the market does not automatically engage
paragraph 269TAC(2)a)(ii), because such involvement or control does not
necessarily distort the marker to the exient that the domestic prices are made
unswuitable jor use under s 269TAC(1).

Further, The TMRO provided some hypothetical examples 1o demonstrate what can
and cannot establish a “particular market sijuation”?

68. 8o, for example, where an exireme wedather event greatly reduced the
supply of a primary product with g consequential significant increase in both
damestic and export prices, this would not, in my view, give rise to a market
Situation that rendered the abnormally high domestic prices unsuitable for

Decision of the Trade Measures Review Officer — Review of a Termination Decision 177 Concerning
Certain Hollow Structural Section Exporied 1o Australia from Thailand (31 August 2012).

Thid, para 17

Paras 68 to 70
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comparison with the equally affected export price. However, if the expori sales
were covered by forward comtracits at g set price reflective of normal
production levels, the increase in domestic prices resulting from that weather
event during the investigation period may well be sufficient to bring about
market situation that rendered the domestic prices unsuitable for use in
assessing whether or not sales at usual export prices invalved dumping.

69. Government regulation of business provides another example of a factor
which may affect pricing. The imposition, for example, of strict environmental
controls on producis for sale on the domestic market over and above those
imposed in the imparting country may clearly inflate domestic prices to a point
where it would be inappropriate to conclude that expart sales at a lesser price
that reasonably reflected the less onerous contrals involved dumping.

70. Conversely, a government subsidy in the country of export for goods sold
on the domestic market but not applicable to goods for export, may render a
domestic price unsuitable for comparison with the export price for the purpose
of ascertaining whether there is dumping. There may be factors other than the
payment of the subsidy thar mean that the export price is less than whar the
domestic price would be, but for the payment of the subsidy.

These examples clearly demonstrate that the ultimate question in determining whether
a “particular marker situation” exists in the context of an anti-dumping investigation:

* is not whether there is any government influence in the market — or indeed
whether there js a government at all;

* is also not whether there is any “distortion” in that market which would result ina
market different from a market withowt such “distortion™;

* isalso not whether the prices of product concerned on that domestic marker of the
country of export are higher or lower than the domestic price of a third country.

Rather, the correct question to ask is whether the sifuation of the domestic market for

the goods concerned is so distorted such that the prices in that market cannot be used

as a point of comparison ta the prices of export sales in order to determine if dumping
has occurred.

As the examples provided by the TMRO indicate, a particular market situation can
only be found — regardless of the cause of such situation or distortion — when the
“situation” in the domestic market of the goods under consideration has a very
different effect on the domestic sales as opposed 1o the export sales of the goods under
consideration. The law, and the examples provided by the TMRO, indicate that the
effect or impact must be so significant such as to render the comparison between the
domestic sales and export sales unsuitable. As the first example provided by the
TMRO indicates, where the “situation” equally affects both the domestic sales and the

NON- CONFIDENTIAL
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export sales, the “simation”™ cannot be said to be a “particular market situation” in the
context of Section 269TAC{2)(a)(i1). This is because the factor said to be the relevant
“distortion” does not differently affect the domestic sales when compared to the
export sales of the goods concemed.

The TMRO's finding in this regard conforms to the GOC’s long standing position on
this issue — which is that a particular market situation requires a comparative
difference between markets. In 2009, when the GOC made submissions to Australian
Customs in its policy consuliations on this matter, '* Australian Customs responded to
MOFCOM’s position by saying the following:

Customs and Border Prolection agrees that an examination of a particular
market situation is focused on whether a factor exists in the couniry of expart
that has materially distorted domestic selling prices such that those prices
cannot be considered 10 have been set under competitive conditions. However,
it does not agree with the view that before determining that a particular
market situation exisis, il is required 1o further establish the exteni to which
that factor has also impacted on domestic and export sales differently to
permit @ proper comparison, 't

MOFCOM steadfastly maintains its position that the particular marke! situation
involves a consideration of whether there is a distortion in the comparison of domestic
and export sales.

Australian Customs did not apply a test in the original investigation which resembles
the test thar the TMRO described in his report as being the correct test. Furthermore,
even the test that Australian Customs advised the GOC it would apply — “whether a
Jactor exists in the country of export that has materially distorted domestic selling
prices such that those prices cannot be considered to have been set under competitive
conditions - appears to be significantly different o the test uluimately applied, which
was eijther:

that prices of ARW in the Chinese market are not substantially the same (likely
10 be artificially low), as they would have been without the examined GOC
influence...;

or,
[that] Government of Ching (GOC) has significanily influenced the Chinese

aluminium industry, and this influence is likely to have materially distorted
competitive conditions and both directly affected the price of the main raw

i See letter from MOFCOM 1o Customs dated 23 January 2009, entitled “Draft revised Dumping

Manual and discussion paper regarding anti-dumping applications claiming existence of a particular market
Situation™.

Customs Assessment of Submissions regarding Exposure Drafi Dumping Manual, page 7.
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material used in the mamdgacture of ARWS, as well as likely affecting supply
Within that industry.

As the TMRO Report states, those considerations, if applied alone, are insufficient
justifications for the making of a “particular market situation” finding. Section
269TAC(2)(a)(ii) and Regulation 180(2) do not require Australian Customs to make a
finding as to whether the domestic market of the goods under consideration in the
country of export is free from any government influence, nor do they require
Australian Customs 1o make a finding as to whether the competitive conditions in that
market are “distorted” by government or non-government influences. A finding that
government influence “is Jikely to have materially distorted competitive conditions™
in a market merely acknowledges that a government does exist in the country in
which the market operates, and that the competitive condition of that market is
different from the competitive condition of a market in another country which has
different government influence, or of a perfect market (in pure economic terms). A
particular market sifuation finding cannot be supported in that way. Instead, it requires
a finding that the situation in the domestic market of the goods concerned in the
country of export is so distorted that the domestic sales of the goods concerned in that
market are rendered unsuitable for the purpose of determining a normal value for the
goods which can then be compared 1o the export prices of the goods. "

The GOC submits that if the correct test is applied in the reinvestigation, it must be
found that there is no particular market sitwation in the Chinese ARW market. The
TMRO correctly pointed out in his Report that a particular market situation does not
exist simply hecause of;

» the exercise of regulatory controls that ara within the scope of ordinary
government funcrions; or

¢ the making of gavernment policies encouraging or exhorting market participants
to act in a certain way or to achieve a certain result, such as to improve business
efficiency, rationalisation or environmentally-friendly operations."”

The effects such povernment actions might have on cosis does not affect the
comparison of domestic prices and export prices. Govemment actions such as these
do not create conditions which could be said 1o render domestic sales unsuitable for
determining normal valye.

The GOC welcomes these analyses. The GOC considers that the TMRO’s finding in
relation to the definition of “particular market situation” and the consideration
required to make a finding regarding “particular market situation™ shows that Customs
did not apply the appropriate test in its investigation.

12

MOFCOM reiterates that an “artificially Jow input price™ will never create nan-comparability, becayse

that same “artificially Jow input price™ is in both the domestic sales and the export sales, and affects them
exactly equally. It does not create a difference in their comparison.

TMRO Repart, paras 82 to 84
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2 Application of the definjtion of “particular market situation”

The GOC notes that none of the definitions and tests as explained by the TMRO were
actually applied by the TMRO himself in his review of this mater. There was no real
discussion or analysis in the TMRO Report as to why GOC policies or some other
factor or factors were considered 1o so disfort the ARW market that sales in the
market were not suitable for ascertaining domestic prices. There was no discussion in
the TMRO Report as 1o whether the GOC’s allegedly “distortive” policy had rendered
arms-length transactions ip the ordinary course of trade wnsuitable to give a true
normal vatue. There was no discussion as to whether the alleged “situation” in the
domestic market of the goods under consideration had a different effect on the
domestic sales as opposed to the export sales of the goods under consjderation.

The TMRO concluded that “almost all markets will be affected to some degree by
government policy”, and that “the inguiry as to whether government intervention has
resulied in a ‘situation in the market', such that sales are ‘unsuitable’ Jor determining
a normal value, becomes ane of degree”. This “test” seems to be si gnificantly
different from the test estahlished by the TMRO having considered the legislation,
ADA and the Federal Court cases in great length as noted above. This is because the
TMRO appears to have diverted himself solely 1o inguiring about the alleged “degree”
of the policy itself. In so dping the TMRQ has failed to consider the effect of the
policy and whether that effect created a differentiating impact to the domestic sales as
compared to the export sales.

The TMRO said:

{am satisfied that Customs found not just mere statements af policy but
sufficient examples of governmental intervention in the aluminium market that
might reasonably be relied upon 1o conclude thar the prices in the Chinese
ARW market were distorted ta a sufficient degree such that they were
unsuitable fo give g true normal value. In reaching this conclusion, I rely
primarily on the intervention that occurred in the form of tax and tariff palicy
and, to a lesser extent, intervention in the form of pravision of subsidies.

In this passage, the TMRO notes that the GOC’s policies, or the alleged “Program 17
(Which was rejected by the TMRO), were sufficient foundations for any “particular
market situation” finding. These were heavily relied upon by Australian Customs in
making its particular market situation finding. Primarily the TMRO relied on GOC 1ax
and tariff policy as the basis for not disrupting Australian Customs particular marker
situation finding. He further explains:

93. In my view, the taxes and tariffs described above would have exerted
downward pressure on the domestic price of primary aluminium in Ching.
These 1axes and tariffs do not appear fo be gimed at achieving any policy
Within the ordinarily accepted business of government, such as occupgtional
health and safety, public safety, or avoidance of environmenital damage.
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Rather, it appears that they are directed solely toward enhancing the
international competiveness of Chinese indusiries producing processed
aluminium products. The combination of low or no export raxes on processed
aluminium products and high export taxes on primary aluminium and bauxite
discourages the export of these inputs and encourages the manufacture of such
products in China. The achievement of this objective is alse assisted through
the provision of VAT export rebaies 1o processed aluminium products whilst
primary aluminium and bauxite attracted no export rebates.

The GOC takes issue with the comment that its tariff and tax policies are not
“ordinarily accepied business of government” because they may “enhance the
international competitiveness of Chinese industries producing aluminium products.”
With due respect, enhancing business competitiveness, workplace efficiency and
productivity - whether domestically or internationally - are considered to be a palicy
goal for most governments. In the TMRO Report there seems 10 be no substantive
discussion or use of evidence 1o support the conclusion that the GOC’s tariff and tax
policies did have the effect as mentioned above. Nor is there any consideration as 10
how the tariff and 1axes have had any different impact on the domestic sales of ARW
on the one hand, and the export sales of ARW on the other, such that domestic prices
of ARW are not suitable to compare with the export prices for normal value purposes.
The only discussion was that the tariffs may have affected “exporr of thef ] inpuis” to
ARW differently to the domestic sales of the inputs.

Further, at para 96:

On balance, 1 am sarisfied that this policy implementation resulted in o
significant increase ta the supply of aluminium in China whick in turn exerted
marked downward pressure on the domestic price of primary aluminium in
China which, given the significance of aluminium input costs in ARW
production, would have materially lowered domestic ARW prices in Ching...

The GOC sees no “balance” because the factors necessary to achieve an imbalance
have not been weighed. There is no evidence for the “significant increase to the
supply of aluminium in China” There is no evidence for “materially lowered domestic
ARW prices in China”. The “materiality” or “significance” of the effeet of these
alleged factors - which are necessary to work out their “degree” —are not present.

The TMRO report follows:

While the underlying policy of the Government of China may be the best
inverests of China, it is accepted that other countries whose indusiries are
thereby adversely affecied are entitled in such circumsiances to'take action to
redress those effects.

This is a sweeping comment which is detached from the law, and the GOC cannot
agree with it. WTO Agreements and Australian laws do not “accept” that one country
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can simply “take action tq redress... effects” arising from the competitiveness of ‘
Chinese industries or against the GOC’s encouragement of competitiveness — this is
blatant protectionism and L]:)1&&. against the GOC and Chinese exporters. Whether or not
GOC policy has improved the competitiveness of Chinese producers in the aluminium
industry is irrelevant to the consideration of whether a “particular market situation”™
exists in the market for the: like goods to those exported which affects their
comparison with those ex rted goods. The fact that Australian indusiry may have
heen “adversely affected™ in compenng with Chinese exporters is also not a relevant
consideration in detarmini#g whether a “particular market situation” existed in the
Chinese ARW market at the relevant time. It cannot be used as a justification to
impose dumping duty ag%i#m Chinese ARW exporters without first establish%ng .that
dumping has occurred. The GOC urges that the Australian review and investigating
authority to properly condl;ct 11s investigations in accordance with the relevant law
and WTO Agreements, ngt in accordance with policy.

Lacek of evidence of “paﬁicular market simation”

Indeed, the GOC notes that the TMRO acknowledged that there was no evidence to
find that the tax and tariffs had any impact on domestic price of aluminium. Therefare,
how could they have been gonsidered as the primary sufficient examples for the
finding of a “particular market siruation?

98. .. Tam also caizscious that there is no direct evidence of the precise extent
to which these tari; s (and associated rebates) impacted on the domestic price
of aluminium. Customs’ analysis was limited 1o a comparison between the
domestic price of qluminium against comperitive market benchmark, the
LME. Whilst this apalysis demonstrated that the Chinese domestic price of
aluminium was mqnzaria]bz lower than the LME, the analysis did not attempt 1o
isolate the extent tq which the (ariffs contributed 1o these lower prices. I can
understand Customs not attempting such an analysis as it would be an
extremely difficult exercise to attempt to isolate the contribution of individual
policy implememmgpns.. .

Nonetheless, the TMRO piréceeded to say:
I .

99. However, Iam k@!tisﬁed that it is reasonable to infer that these tariffs and
laxes were a significant coniributing factor, especially given the high
propartion of alum{nium in overall ARW costs....

The GOC is concerned to f}éste that the TMRO readily made a positive finding even
though he admitted that “z{:ére {was] no direct evidence ” and that the analysis had

not been undertaken bccau$¢ “such analysis ...would be an extremely difficult
exercise”. :
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By contrast, when the GOC presented evidence to show that the “lower prices of
aluminium in China” are prices of a competitive market and are not due to a
“particular market situatio”, the TMRO said:

The only allernativf.qf explanation suggested for lower prices of aluminium
prevailing in Chinéj as opposed 1o the LME, was the competitiveness of the
Chinese aluminium industry. Whilst this may have been a factor, I am not
satisfied that there is evidence that it materially contributed to the lower price
such that governmept intervention cannot be assessed as a material
contributing facior, Firstly, if competition alone was responsible for the lower
prices it would be éjcpecred that the prices of the competitive market
benchmark, the LME would be comparable. Secondly, if the lower prices of
aluminium were mggerially lower as a result of competition alone, it would
suggest that grea:eﬁ amaunts of aluminium would be exported. However,
Customs' analysis jﬁ:dica{ed that export volumes of aluminium were not high
and the export tanﬁiv are ¢ reasonable explanation for this result. Accordingly,
even in the absencg of an analysis of the extent 1o which export tariffs
contributed to the !TQWer domestic price in China,_I am satisfied that it is

reasonable to infer: ihat it had a materigl impact on the price of aluminium.
Further, I am san'sﬁ'gd that it had a maierial impact on the domestic price of

ARWs. [underlining supplied]

Further, at para 103:

Whilst it might alsa be the case that ather factors, such as a high degree of
competition, led to fpwer prices, this does not preclude a finding that there is q
market situation, uig\?ess that ather factar or factors could be said to be so
significant that I‘h&)i? are primarily responsible for the lower prices of
aluminium that preﬁ.zi]ed in the domestic market. The alternative proposition
suggested by the Gchvernmen: of China, that the lower prices were due to o
high degree of c:am_qérfpriﬁan cannol be the preferred explanation for the reasons
sel out at paragraphi 99.

The GOC considers that these statements demonstrate a biased and imbalanced
treatment of evidence. Thq’/; appear 1o admit that the finding that a particular market
situation existed in the Chipgse ARW market was not supported by any evidence or
analysis. In fact the TMRO: said that he could be satisfied with this conclusion “even
in the absence of an analyshf of the extent to which export tariffs conmributed to the
lower domestic price in China”. The GOC notes that even if such an analysis had
heen carried out, it would nfjt have been an analysis about ARW or the ARW market.
It would have been an analj’@is about the market for an input 1o the goods subject to
the anti-dumping investigatjon and not the goods themselves.

It is not clear to the GOC haw one explanation can be selected over another without
evidence which at least favgurs one over the other. When an investigating authority

NON- CONFIDENTIAL i
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does not have the evidencéébefore it to make a finding, a finding must not be made.
The explanations of the GOC were disregarded, and a finding that was detrimental to
Chinese producers was wiuingly endorsed.

4 Explanation of dlfferencg between ARW report and HSS report is not convineing

The TMROQ notes that his ﬁndmg in relation to ARW is at odds 1o his finding in
relation to HSS. The TMR,!D said:

Lest it be thought t?‘jat the pasition I teok in HSS is incaompatible with the
position ] am now fgking in ARWS, I note the following:

100.1. F irsi‘,@ the evidence of implementation of averarching
gavernmeni ipalicies here is, in my view, far stronger than was present
in HSS, where relevant rariffs applied to a input to an input or io an
input o an .rppur to an input. Here, Government of China tariff and tax
action impcj:,fr;ts far more directly an the goods under consideration;

100.2. Secé&d, there was in HSS a plausible explanarion and rationale
Jor the releyant tariff action as the ordinary business of government in
envimnmeq_’n:a! protection, which is lacking in the present case; and

100.3. Thir@i, because of the significance of aluminium as a direct ARW
input, it is fqr easier 1a conclude that the effect of tariff and tax policies
would be mgterial than it was in HSS where they impacted at a lesser
level far higher in the production chain

The GOC notes that this explanation amounts 1o no more than a description of the
existence of GOC tariffs apd taxes on the inputs 1o the goods concemed, and an
acknowledgement of the fé,fpt that aluminium accounts for a large proportion of the
cost of ARW. According t the TMRO’s thinking, the inquiry is “one of degree”.
However the GOC does nqf see any assessment of the alleged “degree”. The GOC
does not see any inquiry u;to the degree of interference of the GOC policy, or into the
degree of distortions that the policies are alleged to have created in the domestic
market for ARW. The deg;f,ee of “unsuitability” of prices in the domestic sales of the
goods for the purpose of comparing them to the export prices of ARW is not
considered. The mndusmm are built on assertions relating 1o upstream inputs.

Further, the GOC notes thqt the TMRO seem 1o distinguish the GOC’s policy in
aluminium industry to that'the policies in the iron and steel industry on the basis that
the GOC’s policies in the qlunummn industry is nat ordinary business of government
in environmental pmtectmp. The GOC notes that the export tax on ARW is 0%. The
only export 1ax identified lp' the TMRQ is the 13% export 1ax in relation to certain
aluminium. The GOC conmpcrs that the export tax on the basic raw material is an
emanation of the GOC’s pthy objectives of environmental protection and
sustainable development, apd is not inconsistent with the policies that a responsible
government would follow § m pursuing those objectives.
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Use of alleged “subsidics?:"' as element of “particular market sitnation” finding

The TMRO also relied on he alleged effect of subsidy programs in endorsing
Australian Customs’ partigular market situation finding. The GOC is totally mystified

by this.

s n e b S

The TMRO stated:

In being satisfied zépr a market situation existed in China in relation (o
aluminium, as notegd above, 1 also had regard 1o the subsidy programs
identified by Customs that were designed ta increase the competitiveness of the
Chinese ARW indu.‘i'(ry. Whilsr om their own I think these programs would not
have been sufficieny.to give rise fo a market situation finding, particularly
given the canc:lusicgs I have reached in relation to Program 1 (see Part 4), in
combination with the tax and tariff policies of the Government of China, 1
consider these sub dy programs 1o be evidence of intervention in the market
that resulted in a significant distoriion in price, sufficient that domestic
fransactions were rja;zsuirable to give a reliable normal value for dumping
assessment purposes.

i

The alleged Program 1, wlii;ch the TMRO found did not exist, was by far the “largest”
of the programs identified by Customs. Without this “program”, the effects of other
subsidies are minimal to an} particular ARW producer. Further, there is no evidence
whatsoever that each of tth::)ther subsidy programs, or the majority of them, indeed
benefited each and every ;ﬂ{w producer — and it would be ridiculous to make any
contrary assertion. H

il

The TMRO’s statement jg y be based on the finding that by Australian Customs that
all non-cooperative cxpnngrs benefited from all of the subsidy programs identified by
Australian Customs, despit? the fact that many of the programs are restricted by
geographic regions or by tl'qfa: type of enterprise ownership. Regrentably, this position is
supported by the TMRQO: ]

] ]
233. 1 am satisfied fhar it was not unreasonable for Customs to decide that
exporters that did ngy co-operate were conferred a benefit under all
countervailable sub? [dies that it identified...

234, Inreqching thi;i* decision, 1 have had regard 1o the fact that some of the
programs were limijed in operation to specific regions in Ching. However, in
the absence of infar%atian being pravided by exporters or the Government of
China 1o the effect tlmr they did not receive benefits under particular programs
because of geagrap. : ﬂcal eligibility constraints, I consider it was reasonable
Jor Customs to as.s*uﬁqae that they did receive a benefit under each these
programs. Even if a particular entity had 4 head office in a particular region
and this informationiwas publicly available, this wauld not rule out an entiy

16
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having a branch or iggeresi in another region of China potentially making if

eligible for that prog

‘ TMRO’s endorsement of the findings of Anstralian
OC notes that information regarding the location of
draw your atiention again fo:

The GOC takes issue with ﬂ
Customs in this regard. The
exporters as not “absent”. W

and 1435 - which provide the addresses of the
; well as the fop ARW exporters operating in China, and
Xporters Operale in any “Zone”; and

o GOC Attachments 1, 1
vesponding companies A

o the GOCs response to Question C3.11 - which provides the addresses of certain
entities involved in expprts of ARW.

Programs 5, 6, 11,17, 21, 9. 29, 36, 38, 39, 40,42, 43, 44, 46, 50, 51,53 and 56 are
only available to producer :fin a certain region. It must not be assumed that these
entities have received ben; 118 under each of the above mentioned programs, having
regard to “the available relgvant facts”.

Similarly, the GOC also previded informarion about enterprise ownership in its
submissions 1o Australian (Customs during the original investigation. This is relevant
information in relation to fhe alleged Programs 2,6, 7, 8, 8,11, 17, 21, and 22,27, 32,
which are idennified as prcT ams limited to foreign-invested entitics.

The GOC considers that the TMR('s endorsement of Australian Customs findings on
“particular market situation” and gf the finding that non-cooperative exporiers are samehow
omnipresent across all cities and grovinces of China are unprincipled, unreasonable and in
some respects nonsensical. ‘
D Conclusion f‘
In light of the TMRO Report, angiof the explanation and commentary contained in this
submission, and in the many othw submissions and information responses that the GOC has
provided to Australian Customs, the GOC respectfully submits that Australian Customs must
base its recommendations to the Mfinister in this reinvestigation on the findings:

1 That Chinese State-invesigd aluminium or alloy producing enterprises are not public
bodies. |

2

That even if Chinese Statg-invested aluminium or alloy producing enterprises were 10
be considered as public bgdies, there is no evidence that geods were provided by them
to ARW producers at lesg han adequate remuneration.

These outcomes naturally flow ﬁ[ m the findings of a review undertaken by a senior legal
officer of the Commonwealth with the responsibility of reviewing decisions of the Minister
and the recommendations of Augtralian Customs on Which they are based.
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The GOC requests that Ausiralian @ustoms make an objective assessment of these matters,
and as a result recommend to the Minister that there is no “Program 17 subsidy.

Yours sinceraly

Wm. @W

Wu Dan
First Secretary :

Bureau of Fair Trade for Imports &, Exports
Ministry of Commerce, PR.C.
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