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post departments exclusively): the proportion of forelgn investment shali nol exceed 50% {not to exceed 49%
as for the express service); foreign parties shall be allowed to taka the holding position no later than Dec 11,
2002; solely foraign-Invastad anterprises shall be allowad no later than Dac 11, 2005 3. Ocean shipping tally:
limited 1o equity joint ventures and cooperative joint venluras 4. Advarlisemant: the proportion of foreign
Investment shall not exceed 49%, lorelgn parties shall be allowed to take the holding position no later than
Dec 11; 2003; solaly foreign-invested anterprises 'shall be-allawsd no later than Dec 11,2005 9)insurance
companlss 1. Non-ffe-insurance companles: the proportlon of {orelgn investmant shali not exceed 51%; salely
foreign-investad enterprises shall be allowed no later than Dec 11, 2003 2. Life insurance companles; the
propartion of foreign investment shall not exceed 50% 10) Securitles companies and fund management
p 1. Securitles comp : solely forelgn-Invested enterprises shall be allowed no later than Dec 11,

2004, and the proportion of forelgn investment shall not excémi one-third 2. F;Jnd management companles:
foreign parties are aflowad to make Investmant and the proportion of foralgn Investment shall not exceed
33%; and the proportion of foreign Invastment shall be aliowed Lo reach 49% no later than Dec.11, 2004 11)
Ir broker comp the proportion of foreign I tment shall not exceed 50%; the proportion of
forelgn Investment shall be allowed to reach 51% no later than Dec.11, 2004: and solely forelgn-invested

1 enterprises shall be allowed no later than Dec.11, 2006 12) Checking, appralsing, attaslation and notartzation
of tmport and export goods: fou‘algn parties shall be allowed to taka me holding position no (ater than Dec 11,
2003; solely forelgn-Iinvested enterprises sﬁall be allowgd no later than Dec.11. 2005

Rules for the implementation of the Income Tax Law of the Pedple‘s.Rgqullc of China on Enterprises
with Forelgn Investment and Forelgn EnterprisesDecree [1391).No:85 of the State Councildune 30,
1991Chapter | General ProvisionsAtticle 1These Rules are formulated.in accordance with the.provisions of
Article 29 of the Income Tax Law of the People's Republic of China on Enterprises.with Foreign Investmant
and Foreign Enterprises (hereinafter referred to as.the "Tax Law”).Article 2"Income from production and
business operations” mentioned in Article 1, paragraph 1 and paragraph 2.0f the Tax Law means.income from
production and business operations in manufacturing, mining, communjcations-and transportation;
construction and installation, agriculture, forestry, animal husbandry, fishery, water, conservation, commerce,
finance, service industries, exploration and exploitation, and In other trades."Incoma from other sources”
mentioned in Article 1, paragraph 1 and paragraph 2 of the Tax Law.means profits. (dividends), interest, rents,
income from the transfer of property, income from the provision or transfer of patents, proprietary technology,
Income from trademark rights and copyrights as well.as.other.nonbusiness income.Article- 3"Enterprises with
foreign investment” mentioned in Article 2, paragraph 1.of the Tax Law. and “foreign.companies, enterprises
and other economic organizations which have establishments or.places in China.and engage in production or
business operalions” mentioned in Article 2,-paragraph 2.of the Tax-Law.are, unless,otherwise especially
specified, generally all referred to as "enterprises”: in.these Rules."Establishments or. places” mentloned in
Article 2, paragraph 2 of the Tax Law refers to management,qrgani_zgtlbns, business organizations,
administrative organizations and places for factories and the exploitation of natural resousces, places for
contractling of construction, installation, assembly, and exploration work; places for the provision of labor
services, and business agents.Article 4"Business agents!. mentioned:in-Article 3.-paragraph.2.of these Rules
means companies, enterprises and other economic organizations or individuals.entrusted by foreign
enterprises to engage as agents in any of the following:(1)representing principals on a.regular basis in the
arranging of purchases and signing of purchase contracts and the purchasing .of commodities on
commission;(2)entering into agency agreements or contracts with principals,.storing on a regular-basis
products or commodities owned by principals, and delivering on behalf of principals such proslucts or
commodities to other partles: and(3)having authority to represent principals on a regular basis in signing of
sales contracts or in accepting of purchase orders.Article 5"Head office” mentioned in Article 3 of the Tax Law
refers to the central organization which is.established in China by-an-enterprise with foreign-investment as a
legal person pursuant to the laws of China and which is responsible for the management, operations and
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controi over such enterprise.Income from production and business operations and other income derived by the
branches within or outside China of an enterprise with foreign investment shall be censolidated by the head
office for purposes of the payment of income tax.Article 6"Income derived from sources inside China"
mentioned in Article 3 of the Tax Law refers to:(1)income from production and business operatlons derived by
enterprises with foreign Investment and foreign enterprises which have establishments or places in China, as
well as profits (dividends), interest, rents, royaities and other income arising within or outside China actualiy
connected with establishments or sites established in China by enterprises with foreign investment or foreign
enterprises;{2)the following-income received:byforeign.enterprises-which:have .no-establishments-orsites in
China:(a)profits (dividends) earned by enterprises in China;(b)interest derived within China such as on
deposits or [oans, interest on bonds, Interest on payments made provisionally for others, and deferred
payments;(c)rentals on property leased to and used by lessees in China;(d)foyalliés such as those received
from the provision of patents, proprietary technology, trademarks and copyrights for use in China;(e)gains from
the transfer of property, such as houses, buildings, structures and attached facilities located in China and from
the assignment of land use rights within China;(f)other income. denved from Chlna and stipulated by the
Ministry of Finance to be subject to tax.Article 7in respect of Chmese—foreign contractual joint ventures that do
not constitute legal persons, each partner thereto may separately compute‘and payincome tax in accordance
with the relevant tax laws and regulations of the Stats; income tax may, upon approval by the local tax
authorities of an application submitted by such enterprises, be computed and paid on a consolidated basis in
accordance with the provisions of the Tax Law.Article 8" Tax year" mentioned in Atlicle 4 of the Tax Law begins
on Janvary 1 and ends on December 31 under the Gregorian Calendar.Foreign enterprisés that have difficutty
,computing taxable income in accordance with the tax year stiputated in the Tax Law may, upon approval by
the local tax authorities of an application submitted by such enterprises, use their own 12month fiscal year as
the tax year.Enterprises commencmg business operations in the middle of a tax year or actually operating for a
period of less than 12 months in any tax year due to such fattors as merger or shutdown’ shall use the actual
_period of operations as the tax year.Enterprises that undergo liguidation shall use the period of liquidation as
the tax year.Article 9'The competent authority for tax affairs under the State Council” mentioned in Article 8,
paragraph 3 and Article 19, paragraph 3, subparagraph (4} of the Tax Law and Article 72 of these Rules refers
to the Ministry of Finance and the State Tax Bureau.Chapter Il Computatlon of Taxable IncorieArticle
10"The formula for the computation of taxable income” mentioned in Article 4 cf the Tax Law is as
follows:(1)Manufacturing:(a)taxable income = (profit on sales) + (profit from other operations) + (non:business
income) - (non-business expenses); (b)prot' it on sales = (net sales) - (cost of producls sold) - (taxes on sales) -
[ (selling expenses) + (administrative expenses) + {finance expenses) };(c)net sales’= (gross sales) - [ (sales
returns) + (sales discounts and allowances) J;(d)cast-of products sold = (¢6st of products manufactured for the
period) + (inventory of finished producta at the beginning of the period) - (inventory of finished products at the
end of the period);(e)cost of products manufacturéd for the penod (manufacturifig costs for the period) +
(inventory of semifinished products and products in process atthe beginning of the period) - (inventory of
semi-finished products and products in process at the end of the period); (f)manufaclunng costs for the penod
= (direct materials consumed in production for the: period) +(direct labour) + (manufactunng
expenses).(2)Commerce:(a)taxable Income = {profit on sales) + {profit from other ‘operations) + (non-business
income) - (non-business expenses);(b)profit on sales = (nel sales) - (cost- of salés) (taxes on sales) - [ (sélling
expenses) + (administrative expenses) + [ﬁnance expenses) Ji(c)net sales = (gross sales) - [ {sales returns) +
(sales discounts and allowances) J;(d)cost of sales = (inveritory of merchandise atthe’ beginning of the périod)
+ { (purchase of merchandise during the periéd) -i[-(purchase retumns) + (purchase discounts and allowarices) )
+ (purchasing expénses) } - {inventory of merchandise at the end of the period).(3)Service tradés:(a)taxable
Income = (net business income) + (non-operating inEoma) - (non-operating’ expenses) (b)net biisiness income
= (gross business income) - [ (taxes on buslhess Incorne) + (operating expenses) + (administrative experises)
+ (finance expenses) ].(4)Other lines of busiriess:Computations shall be made with reference to the above
formulas. Article 11The computation of taxable incoms of‘an enterprise shall, in principle, be on an accrual
basis. The following income from business operations of an entérprise may be détérmined by stages and used
as the basis for the computation of taxable income:(1)Where products or commodities are sold by instalment
payment methods, income from sales may be récognized according to the invoice date of the products or
commodities tobe delivered; income from sales may also be recognized according'to the date of payment to
be made by the buyer as agreed upon in the contract;(2)Where construction, installation and assembly
projects, and provision of fabour services extend beyond one year, income may be recognized according to
the progress of the project or the @mouint of work compléted: (3)Where the piccessing or “manufacturing of
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heavy machinery, equipments and ships for other enterprises extends beyond one year, income may be
recognized according to the progress of the project or amount of work completed Articte 12Where Chinese-
foreign contractual joint ventures operate on the basis of product sharing, the partners thereto shall be deemed
to recelve income at the time of the division of the products; the amount of Income shall be computed
according to the price sold to third party or with reference to prevarllng market prices.Where foreign enterprises
are engaged in the cooperative exploration of petroleum resources, the partners thereto shall be deemed to
receive income at the time of f the division of the crude oil; the amount of income. shall be computed_ ac_cordmg
to a price which'is adjusted penodlcally with referenca fo ihe lntematlonal market prlces “of crude orl of simiiar
quality.Article 13In respect of income obtained by enterprises in the form’ of non-monetary assets of rights and
interests, such income shall be computed or apprarsed with reference to pr vailing market prices Article
14"Exchange rate quoted by the State exchange control authontles mentioned in Article 21°of the Tax Law
rafers to the buying rate quoted by the State Admlmstrehon of Exchange C trol Article 15In respect of income
obtained by enterprlses In foreign currency, upon payment of income tax rterly mstelments in
accordance with the provisions of Aticle 15 of the Tax Law, taxab_e Inc h be computed by convemng
the income into Renmlnbl accordmg to the exchange rate quotat' N on the lds y or,the quarter At the time

hall in respect of the
ct]ange rate QU atlon on the

of costs and expenses and is unable to/ corrchy compute
determine the rate of profit and compute taxablé income wi

p
revenues and is unable to report incomé correctly the Iocal tax\ thontles sh Il
taxable incomme by the use of such methods 35 cost (expense)
appraise and determine profit rates or revenues in accordan
and where other tréatment s provided by thé Iaws regulat I
applicable.Article 17Foreign air transportauon and ocean shlppmg ent
transport business shall use 5% of the gross revenues ffom passeng r
services arising within China as taxable income.Article 18Where an‘ent
in another enterprise within China, 1he profts (dwrdends) St bt
investment may be excluded from taxable i mcome cf the

capntal (4)var10us mcome tax payments (5)r nes for lllegal b
confiscation of propeny(S)surcharges and ﬁnes for
natural disasters or accidents for’ which there has be
than those used in China for public welfare or rel JBf
expenses not relaled to productron or buslness op
by a foreign enterpnse with an establrehment o ¢

itemized as expenses following agreement by the local ax a
documents of proof, which shall be provided by the enlerpnscs
payments.Interest paid on Ioans used by enterprises for the purcha

original value of the assets. “Reasonable interest" mentloned in the first paragraph of thrs Article refers to
interest computed at a rate not higher than normal commercial lending rates.Article 22Entertainment axpenses
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incurred by enterpnses in connection with production and business operations shall, when supported by

authentic records or invoices and vouchers, be permitted to be itemized as expenses subject to the following
limits:(1)Where annual net sales are 15 million yuan (RMB) or less, not to exceed.0.5% of net sales; for that
portion of annual net sales that exceeds 15 million yuan (RMBY), not to exceed 0.3% of that portion of net
sales.(2)Where annual gross business income Is 5 million yuan (RMB) or less, not to exceed 1% of annual

gross business income; for that portion of annual.gross business income that exceeds 5 milllon yuan (RMB),

not to exceed 0.5% of that portion of annual gross business income.Article 23Exchange gains or losses

incurred by enterprises during-preconstruction: or-dliring production and-business operations shall;-except as
otherwise provided by the State, be appropriately itemized as gains or losses for that respective period Article
24Salaries and wages, and benefits and allowances pa)d by enterpnses to employees shall,be permitted to be
itemized as expenses following agreement by the, local tax authormes after an examination and verification of

the submission of wage scales and supporting documents and relevant matenals Forelgn socaal  security
premiums paid by enterprises to employees. working in China shall, not be. ltemtzed as expenses Article
25Enterprises engaged in such businesses as credit and leasmg cperatlons may, onthe basis of ectual
requirements and following approval by the local tax authonhes of.a report thereon, provide year-by year bad

debt provisions, the amount of which shall not exceed 3% of the amount of the. year—end loan balances.(not
including inter-bank loans).or. the améunt of accounts receivable, bills recel and other such recelvables,

to be deducted from taxable income of that year.The portlon of the actual bad debt Iosses mcurred by an
enterprise which exceeds the bad debt provisions of the precedlng year may be itemlzed asa loss in the

current year; the portion less than the bad debt provislons of the prevlous year shall be included.iri taxable

income of the current year.Bag debt losses. menttcned in the precedlng paragraph shall be subject to approval
after examination and verification by the Iocal tax authonnes Article 26"Bai débt Iosses mentioned in Article
25, paragraph 2 of these Rules refers to the followmg accounts recelvab ydue,to the bankruptcy of the.
debtor, collection Is still not possible after the use  of the bankruptcy assets tor sel ment.(Z)due to the death
of the debtor, collection js stlll not possible aﬂer the use.of the est e 10r e

; By an enteiprise ina
subsequent year shall be mcluded in taxable income of the year of i recovery Article, 28Forelgn enterprlses with
establishments or places in China may, except as otherwise.provided by. the State; deduct as expenses
foreign income tax, which has been paid on proftis (dividends), interest, rents,,t_’oyalttes ‘and-other | jncome
received from outside China and. actually connected with such estabushments or. places Artlcle 29"Net assets
or remalnlng property” menuoned In Artlcle 18 of the Tax. Law means.the. \ f,

to production : and busnness cperattons wrth a use €
equipment which are used for productlon or busnness ope 1
(RMB) or less, or with a useful life of two years o less

thereof Article 32Depreciation of fixed assets of an enterp S
following the month in which they are first put into use. Th P! n. 0!
month following the month in which the fixed assets cease; to be.used

development stage by enterprises engaged in the exploltati n ¢ l aking the onl (gas) field as
a unit, be aggregated and treated as capital expenditures? the computa { of depreclation shall begln in.the
month following the month in which the oil {gas). field commences commerc[al productlon Arttcle 33In respect
of the computation of depreciation of fixed assets, the salvage value shall first be estimated and deducted from
the original cost of the assets. The salvage value shall not be less than 10% of the original value; any request
for retaining a lower salvage value or not salvage value must be approved by the local tax euthormesAntcle
34Depreclation of fixed dssets shall be computed using the sraight-line method. Where it is necessary to'Use
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any other method of depreciation, an application may be filed by an enterprise which, following examination
and verification by the local tax authorities, shall be reported level-by-level to the State Tax Bureau for.
approval.Article 35The computation of the minimum useful life in respect of the depreuatlon of fixed assels is
as follows:(1)for houses and buildings: 20 years;(2)for rallway rolling stock, shlps machinery, mechanical
apparatus, and other production equipment: 10 years; (3)for electronic eqmpment and means of transport other
than railway roliing stock and ships, as well as as such i xtures, tools and turmshlngs related to production and
business operat!ons 5 years.Article 360eprec18tron of ]
development stage and subsequent stages “of an enterp o' ngaged in‘the explo so ces may
be computed on a consolidated basis without retalnlng salvage value the penod ot ep clatlon shall not be
less than six years.Article 37°Houses and buildings” mer Jarg (1) of thes Rules
means houses, buﬂdmgs and attached struct es for produc pere llons and hvmg
quarters and welfare facnlitres for employees' the scope of whrch is as follows

buildings, buslness premlses office bulldmgs wareho ide
buildings;~ bmldlngs including towers, ds, trough
constricted structures such as work sheds and vehl
culverts, gas statrons as well as plpes smokesta'
machinery and equipment; Facliities attached tob
inseparable from buikdings and structures and for whi
building and structure venulatlon and dralnage syste , r
elevators and sanitation equlpment Article 38The SCOp& 6 y rolling
apparatus and other productron equipment mentloned in Article 35, siibpa
follows:— “rallway rolling ‘stock” mcludes various types of loc I
as auxiliary facﬂltres on rollmg stock t’orw )

apparatus, machlnery units, productlon llnes
transport and conductlon equtpment Artlcle 39 pe
than railway rolling stock and shlps ment‘loned ln Artlcle 35, s
"electronic equipment" means equlpment compris g malnly in
other electronic components whose primary fupictions are | C
technology (lncludlng so re)I lncludlng computers as vyell S computer con olled’
or program control systems - means of transport other than
airplanes, automoblles trams, tractors motor b es (b
transport. Article 40Wh re for spectal fe;
apphcatlon may be sul

assets shall be|i assels
appropnately ‘ext ended and the ¢ comp on, ot depreclatlon adjusted
depreciation shall be’ ellowed in respect of fi xed asset ( b d | !
fully deprgciated.Atticle 44The balance’of j rom the transfer or dlspo by an
enterprise shall, after deduction of the undepreclated amount of the salvage value and handlrng fees be
entered into the prof t and loss account for the current year. Amcle 4SDepreclatlon of fixed assets ecetved as
gifts by enterprlses may be computed on the basis of reasonable valuatlon Article’ 46Patents propnetary :
technology, trademarks, copyrights, land-use rights and other intangible assets of enterprlses shall be
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appraised on the basis of the orlginal value.For alienated intangible assets, the original value shall be the
actual amount paid.based.on a reasonable price.For self-developed intangible assets, the original value shall
be the actual amount of expenditure incurred in the course of development.For intangible assets used as
investment, the original value shall be such reasonable price as is stipulated in the .agreement or
contract.Article 47The amortization of intangible assets shall be computed using the straight-line .
method.Intangible assets transferred or assigned of used as Investments, where the Useful life is.stipulated in
the agreement or contract, may be amortized over the period of that useful life; the amortization period in
respect.of intangible assets.for which no useful-life-hasbeen. stipulated-or.which have'been developed
intenally shall not be less than ten years.Article 48Reasonable explaration expenses, incured by enterprises
engaged in the exploitation of petroleum resources may, be amortized againsi,income from oil (gas) fields that
have already commenced commercjal production. The ahqu_tize,tiqrj period shall not be lgss than one |,
year.Whera operation of a contract field owned by a fofeign oil company is fér inated due to failure to find

3 oitation of

commercially viabie oil (gas), and where ownership,of the contract for.t
resources Is not continued and management organizations
exploitation of petroleu (gas) resources are
already Incurred in respect of the terminated ¢o
issuance of certification,by the tax authorities, be
newly owniad contréct field whefi the new contract for cooperative exp
within ten years from the date of the termination of the old ¢ C

_ rmination of the old contract.Articla 4
during the period of organizatiofi shall be amtized begirining with the month
production and business operations ¢ nca; the [ T

years.The period of organization

inished products, raw materia
nieiprises may choose o

indirect Gwnership o

assacfation of recipr
mentioned in Article

unrelated enterprisgs ol s'have a
duty to provide to the local tax In respect of
business dealings with their ass and'sales

between independent enterprises:(2)bas:
unassoclalgd_and‘unrglated__.t_hifd_p ity pr

margin;(4)baged on any other re

amount that would be agre

exceeds of Is lower than {he normal fate,of inte
thereto by the local tax authorities with refere

fees paid or receivad In Tespéct of the provision of labotr services By an enterprise to an associated erite
are not based on business dealings between independent enterprises, adjustments may, be made thereto by
the local tax authorities with reférence to the ncrmal fee standards of similar labour acti rtic.
the valuation or tha receipt or payment of usage fees in respect of such biisiness d

property or the granting of rights 1o the tise of propeity betwaen an enterprise and'an as

S 5 tho vaneir of
socialéd enterprise is
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not based on business dealings between independent enterprises, adjustments may be made thereto by the
local tax authorities with reference to amounts that would be agreed to by unassociated and unrelated
parties.Article 58Management fees paid by an enterprise to an associated enterprise shall not be
expensed.Chapter V Withholding at SourceArticle 59"Taxable income on profits, interest, rents, royalties
and other income” mentioned in Article 19, paragraph 1 of the Tax Law shall, axcept as otherwlse stipulated by
the State, be computed on the basis of gross income.Gross royalties obtained from the provision of patents
and proprietary technology includ fees for blueprint materials, technical services, and personnel training, as .
well as other related fees Article 60°Profits® ned in Article 19 of the- aw means income derived
from the right to profits according to the proportion of nvestment, equity rights, stockholding, or other non-debt
profit sharing rights.Article 61"Other income” mentioned i Article 19 of the Tax Law includes gains from the
transfer of property such as houses, buildings and struclures and attached facilities within China and land-use
rights."Gains" mentioned in the preceding para ] em: m the
minus the original value of the property. Whe
the orlginal value of the property, the original val
autharities according to the specific circur
Article 19, paragraph 2 of the Tax Law means
account transfers, as well as amounts in equit 3
interests.Article 63"Profits obtained from an ente
paragraph 3, subparagraph (1) of the Tax Law
forelgn investment following the 'baym‘eng or tl
the provisions of the Tax Law.Article 64"Intern
3, subparagraph (2) of the Tax Law means financlal
World Bank, the Asian Development Bark, the |
Fund for Agricultural Devalopment:Atticle 65'CH
subparagraph (2) and subparagraph (3) of the, T
Commercial Bank of China, the Agricultural Ban
of China, the Bank of Communications of China
authorized by the State Council to engage’ in cred
loans.Article 66The scope of the reduction of
19, paragraph 3, subparagraph (4) of the Tax |
technology for the development of farming,rfore's, T
improve soil and grasslands, develop barren mo
conditions; (b)technology provided for the ‘s'up‘pJ'y!ng of
production of pesticides of hlgh,ef,f_ectiyéh(ess_ and low tox
scientific productlon management in réspe
the ecological balance, and to strengthen re:
proprietary technology for scientific Insti
to conduct or cooperate in carrylng out st
providing proprietary technology for thed
and transportation;(4)royalties received in p
and the prevention and control of erivironm
proprietary technology in respect of the deve! L
techno!ggy:(a)pr‘oqut_:t_lon technology for irja] ele | ec ulpment;(b)nuclear
power technology;(cjproduction techiolog 1 - grated i ction techi )
photoelectric integrated circiits, mic S ¢ S g
manufacturing technology for microw.
computers and microprocessors;(f)optical
ultra-high voltage direct cument power tran
comprehensive utilization of coal Article 67In. 1 : ‘ ¢ hin
construclion, Installation, assambly, and exploraticn t;bnt;éci!h‘g k, and of labour activities such as
consulting, management and training, the tax authoritiés may desighaits 'the b ies ying'the contracted
amounts and labour service fees as tax withholding agents.Chapter VI Tax P €rencesArticle 68Pursuant to
the provisions of Article 6 of the Tax Law, the granting of any necessary preferential treatment in respect of
enterprise income tax to enterprises with foreign investment that are encouraged by the State shall be”

implemented in accordance with the provisions of the relevant laws and administrative rules and regulations of

engaged In China'in




PUBLIC FILE-.
R

the State.Article 69"Special economic zones" mentioned in Article 7, paragraph 1 of the Tax Law means the
special economic zones of Shenzhen, Zhuhai, Shantou and Xjamen and the Hainan Special Economic Zone
established by law or established upon approval of the State Council; economic and technological
development zones mentioned therein means the economic and technologlcal development zones in the
coastal port cities established upon approval of the State Council.Article 70"Coaslal economic open zones"
mentioned in Article 7, paragraph 2 of the Tax Law means those citles, counties_and districts established as
coastal economic open zones upon approval of the State Council. Article 71"Imposition of enterprise income
tax at the reduced rate of 15%" mentioned.in Article.7,-paragraph 1 of the Tax Law: shall be limited:to income
obtained by enterprises from praduction and busnness oporatlons in the respective areas so. specified in Article
7, paragraph 1 of the Tax Law Imposmon of enterp! rise mcome tax at lhe reduced rate of 24%" mentioned in

2 mdusmes (2)eqergy resource lndustnes (not
al, chemrcal and bulld_ng malenal industries; ;(4)light

Ing pa enger transpon) (s)development
rlal Informatlon consul y dIrectly for services in

jon equipment and precision
ouncﬂA ficle,

respect of production and services In respect of repair
instruments; ;{10)other industries as specified by, the ta) 0
73"Imposition of enterprise, i income tax at the reduced mt )

Tax Law app)les to the followlng (1)produchon orient

economic and technologlcel development zcne
projects: (a)technology Intens:ve or lr_nowled_g

4 d .
wlth o ign investmenls of over

transpomatron and port
ck

n banks estabhshed in the
|tal contribution of the
the branqh bank

exceeds US $10 million, and wher the.
enterprises with foreign i investment establlsh
wnth forelgn investment engaged In ener

i, as we]l as enlerprlses
]ects such as airports, poits,
d as hrgh or new,
evelopmenl zones

e of the mumcnpelrty of
tate and eslabllshed In

application submitted by such enterpﬁses be subj_
15%.Article 74" The period of business operatlo "
the period commencing on the date an entefp
business operat:ons (including tria) product
enterprise ceases production or busmess operatl

n
exemplions from enterpnse income tax shall submlt to lhe local lax amhormes for exammallon and verification
such circumstances as the lines of busmess ln whlch engaged names of major products nd the period of
operations decfded upon. No treatmenl in respect of reductlon of or exemptions from ¢ enterpnse income tax
shall be enjoyedwithout examination and verification and agreement thereof. Article 75"The relevant _provisions
promulgated by the State Council before the entry into force of this Law” mentioned in Article 8, paragraph 2 of
the Tax Law means the following provisig ] respect of exemplions from or reductlons of enlerprise income
tax promuldated or approved for promulgat n by the State Colincil' {1)Chinese: forelgn equity joint ventures’
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engaged in port and dock construction where the period of operations s 15 years or more shall, following
application by the enterprise and approval thereof by the tax authorities of provinces, autonomous regions, or
municipalities directly under the Central Government of the location and commencing with the first profit-
making year, be exempt from enterprise income tax from the first year to the fifth year and subject to enterprise
income tax at a rate reduced by one half for the sixth year through the tenth year (2)Eriterprises with forelgn
investment established in the Hainan Special Economic Zone and engaged in infrastructure facility projects
such as alrports harbours, docks, hlghways mllways _power statlons, coal min ; and waler conservation, and
entéfprisés with foréign investrient’ engaged in the development ‘of and’ operatron e agrlculture wheré the’
pericd of operations is 15 years or more shall, followrng application by the enterpnse and approval thereof by
the tax authorities of Hainan Province and commencing wnlh the first profit m: year, be exempt from
enterprise income tax from the first year to the fifth year and subject to enterpnse come tax at a rate reduced
by one half for the sixth year through the tenth year. (3)Enterpnses with forergn investment established in the
Pudong New Area of Shanghai and engaged in construction pro;ects such as a rts ports railways
highways and power stations where the period of operatlons Is 15 years or mor al, fi |
the enterprise and approval thereof by the tax authontles ot the mumclpahty al
the first profit making year, be exempt from enterprrse incoimie tax from the yéar to the fifth' year and
subject lo enterprise income tax at a rate reducéd by one half for tha suxth'y ‘rthrough the tenth
year.(4)Enterprises with foreign Investment established in the specral economic zones and engaged in service
oriented industries where the amount of the forelgn Investment exceeds US'$5 il and the perlod of
operations is ten years or more shall, following applicatior by the enterprlse and proval thereof by the tax
authorities of the special economic zone and comntencl ) yes
enterprise incoms tax in the first year and sub)ect to ent
second and third years. (S)Flnanclal xnstltutlons such as for gn captta ba s )
established In the spacial economic zones and othe ar_eas’a pro'ed by the Sta €
contribution of the foreign investor or the funds for busrnes ’
branch bank exceeds US $10 miilion and the périod of operat
application by the enterprise and approval thereof by the'lo
profit making year, be exempt from enlelpnse income tax’ ln the ﬁrst yea
at a rate reducec by one half for the second and third years, (6)Chlnese-fo
recognized as high or new technology enterprlses and estahlished in the State hig
industrial development zones designated by the State Councll where the_pe od 0 D
more shall, following application by the enterprtse and appr eredf :
commenclng with the first profit making year, be exempt fr
second year. Enterprises with forelgn investment establlsh {
and technological development 2zones shall be govemed By the lefere
economic zones and the economic and technologrcal develo T
established in the new technology mdustdal development
be govemned by the preferential tax provisions of th

of the mumcrpahty of Beijing. (7)Export oriented enterpnses Inves
which in any year the output value of all export producls amounts 0 70% ¢
products of the enterprise for that year may pay enta
reduced by o‘ne half after the'period of enterpi'lse fnc

anghal and commencmg wilh

d co menclng With'the first
cl to enlerprlse income tax
j lnt ventures

ew technology
erations' is ten y'ears or

x aithorities and

the t'rst year and

E the economw

income tax at the tax’ rate of 15% that quahfy un
Income tax at the tax rate of 10%. (8)Advanced 1
businesses which remain advanced technology ente
exemptions or reductlons has expired in accordance with '|qns fthe Tax Lawr may ‘continue to pay
for an additional thiee'years enterpfise income tax at the tax raté specrf ed In the Tax Law reduced by one
half.(8)implementation of other provisions in respect of exemptlons from or fe c'tlons ‘of enteiprise income tax
promulgated or approved for promulgation by the State Council. Enterpnses dréign investment shall in
applying for exemptions from or reductions of enterprlse income tax in- accordance with the prowsw’ts of
subparagraph (6), subparagraph (7), or subparagraph (8) of the precedlng paragraph ‘submit relevant
documents of proof issued by departments in respect of the examination, verification and confimation, the
application shall be subjected to approval by the local tax authorities after examination and varification.Aticle
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76"The first profit-making year” mentioned in Article 8, paragraph 1 of the Tax Law and in Article 75 of these
Rules means the first tax year in which profits are obtained by an enterprise following commencement of
production or business operations. Where an enterprise suffers losses during the early stages after
establishment, such losses may be made up by the income of the following tax year in accordance with the
provisions of Article 11 of the Tax Law. The first profit-making year shall be the year in which profits are
obtained after such losses are made up.The period for exemptians from or reductions of enterprise income tax
specified in the first paragraph of Article 8 of the Tax Law and Article 75 of these Rules shall be computed
continuously commencing with the year in which the-enterprise begirs to, miake-profits: The computation-shall
not be deferred because of losses incurred in any of the subsequent years.Article J7Enterprises with foreign
investment which commence operations in the.middle of a year.and earn profits may, where the actual period
of operations is less than six. months, choose to use the following year as the period in which to begin the
computation of tax exemptions or tax reductions; however income tax shall be paid in accordance with the
Tax Law on profits eamed dunng the year.Aricle 78Unless otherwrse provlded by, the State Coungll, the
preferential tax provisions of Article 8, paragraph 1.of the Tax Law shall not apply to enterpnses engaged in
the exploitation of such natural resources as petroleum natural gas, rare metals and preclous metals. Atticle
79Entemrises with foreign investment that have recelved exemptlons from eductlons of enterpnse income
tax pursuant to the provisions of Article 8, paragraph 1 of the Tax.Law. and.ArtrcIe 75.0f, these Rules shall,
where the actual period of operations is less than the penod strpulated thercln except in'the case of major
losses suslained due to natural disasters or unforeseen accxdents make up the amount of the exemptions
from or reductions of enterprise income tax.Article 80"Direct ralnvestment“ mantloned in Article 10 of the Tax
Law refers to profits received from an enterprrse with foreign | rnvestment by. foralgn lnvestor of that enterprise
which prior to receipt are drrectly used to increase_registered capital, or which followrng recelpt are directly
used to organize another enterprise with foreign mvestment Foreign Investors.shall ln computing the amount
of tax refundable in accordance with the provlslons of

respect of the application for a refund of tax, submit wrthm ona year
reinvested amount a record of the reinvested amount and a cerfificate for the mvestment peqod of the

increased capital or contributed capital to the tax authorities in-the, placa .where. the taxes were onglnally
paid.Article 81"Other preferential provisions of the State Councif". mentlona
to direct reinvestment in China by foreign investors for the organ|zatlon and xpans‘ n of export orlented
enterprises or advanced technology enterpnses as well as prof ts of, foreign Jnve

Zone in infrastructure projects and agnculture developmenl enterpns
enterprise income tax that has already been paid on the. rernvested amou
provrsrons of the State Councll be. refunded Forergn Investors that apply

pursuant to Article 80, paragraph 2 and paragraph 3of thesa
examining, venfymg and conﬂrmlng depariments conﬁrmrng the orga
enterprises or. advanced technology enterpnses Enterpns [n._wpiot;.
respect of the organlzation or.expansion t theraof whloh

82"Tax refunds on relnvestmants“ mentloned In Afticle 10 of ’he ax Law.and . paragraph 1 of these
Rules shall be computed accordmg to the following formulaA rit.of tax refund Réinvestment amount /11-
(origlnally appllcable enterprise income tax rate + local i |ncome tax rate) ] ongmally applicable enterprlse
income tax rate * tax refund rateChap!ar Vi Tax CreditsAmcle B3“lnoome tax already paid abroad" .
mentioned in Article 12 of the Tax Law means, income tax actually paid abr, ad by an enterprise wrth foreign
investment on income from sources outside China and does. not lncluda taxes, pard for which compensatlon Is
later received or assumed by other parties Article 84"The amount of tax payable computed on.income. from
sources outside China in accordance with the provisions of thrs Law* mentloned in Article 12 of the Tax Law
means the amount of tax payable computed on taxable i mcome arising from income from abroad of enterprises
with foreign investment, following the deduction of costs, expenses and losses allowable in accordance with
the relevant provisions of the Tax Law and these Rules attributable to that incom limit of the amount of
tax payable that can be deducted shall be computed on a country-by-country bas m

method of computatlon
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is as follows:Credit limit for tax on income derived from sources outside China=Total tax scurced inside and
outside China computed inaccordance with the Tax Law * Income sourced from a foreagn country/Total income
sourced inside and outside ChinaArticle B5SWhere the amount of income tax actually paid abroad on income
from sources from abroad by enterprises with foreign mvestment is less than the’ deductible limit  resulting from
computation based on the provisions of Article 84 of these Rules the actual amount of i mcome tax paid abroad
may be deducted from the amount of tax payable; where the deductlble limit is exceeded, the portlon in excess
shall not be deducted from Iax and shall not be |tem|zed as an expense, however Jhe portion not exceedmg
the'limit thersof may “be Used a8 a dediction” agalnst followmg year’s taxes “the tlmé mlt"for such
supplemental deductions shall not exceed five years.Article 86The provisions of Article B3 to Articie 85 of
these Rules shall apply only to enterprises with foreign |nvestment with head offices stabllshed within China,
Enterprises with foreign investment that deduct taxes in accordance wil e pof rticle 12 of the Tax Law
shall provide the original tax payment certiﬁcates sxgned and issued by b ax authontles in réspect of
the same year; coples of tax payment certrﬁcates of dlfferent yea _sha 'nat be used as tax deductlcn
certificates. Chapter Vil Tax AdmlnlstratlonArtlcle 87Enterprl
registration, complele tax registration W|th the Iocal tax auth )
establish or terminate branch offices outsnde China’s
termination thereof, complete with the local tax author
amendments to the reglstratlon or mncellatlon of the regis
preceding paragraph shall, in accordance with the provnsro
materials.Article BBEnterpnses that undergo |mp0ttant reglst
restructurings, mergers, spln—oﬁs terrmnatlons as
business shall, within 30 days of the completlon o
cancellation of reglstratlon complete the, change i in
authoritles with the relevant documents.Article 89Fo
organizations In Chma may use one of the selected’

organlzatlons Artlcle 90In respect of fore|gn enterp
these Rules consolidate the filing and payment of
thereuncer shall submit an application for approva
verification thereof by the local tax authontles
business organizations Iocated in the same prov ce autonom
Central Govamment shall b ,subject to approval
munlclpallty directly t under the Central Govemmen 2)co
of business orgenlzatlons located in two or more pi

establlshment of addlllonal bus
shutdowns shall, pi

of taxable income of the respectrve
basis and income tax shell  paid |
organizations ment'oned ln the prec

X p aid ¢ on lhe offsettlng
amounts shall be basad on the tax rate appltcable to the busmess orga zatlon t at o offsets the losses incurred
by the other business organization.Article 92Notwnhstandmg the provisions of Artu:le 91of these Rules, where
a business organization responsible for filings and payment of tax on a consolidated basis is unable to

]
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compute separately and reasonably the taxable income of the respective business organizations, the local tax
authorities may make a reasonable apportionment among the respective business organizations of the gross
taxable income based on the proportion of business revenues, the proportion of cost and expenses, the
proportion of capltal assets, and the proportion of the number of staff or salaries and wages.Article
S3Enterprises with foreign investment which establish branch offices in China shall complete consolidated
filings and payment of income tax with reference to the provisions of Artrcle 91 and Article 92 of these
Rules.Article 94Enterprises that pay taxes in advance on a quarterly basis in accordance with the provisions of
Article 15 of the Tax Law:shall.pay in-advance:on the basis of-actual quarterly:profits; where difficulty:exists.in
paying in advance on the basis of actual quarterly prof its, the advanced quart rly payment of tax may be made
according to one fourth of the taxable income of the previous year or any. -method. approved by the local
tax authorities.Article 95Enterpnses whether realrzmg profits or losses i m atax years, shall filei income tax
retumns and final statements of account with the local tax authomles wrthm the tim mit prescnbed in Article 16
of the Tax Law, and unless otherwrse provided by the Slate shall mclude when ﬁ g the final accountmg
statement an audit statement of a certified public accountant reglstere i ere for special reasons,
an enterprise cannol file an income tax return and final accountlng statement within, lhe,penod prescrlbed in
the Tax Law, an application shall be submrtted wrlhrn the filing period and upon. ap oval of the. local tax,
authorities, the filing period may. te exterided appropriately Article 9 al aqcountlri ]

branches or busqness ‘organizations to head offices or buslness’ organizitions. that { and pay. mcome taxona
consolidated basis, shall be suBmttted at the same Ume to the local’ tax. authontle Artrcle 97Enterpnses that
are merged, spun off, or tenmnated durlng the year shall wlthln 60 days ‘of the téi 'lnatlon of. productlon or
business operations complete wrth the local tax adhontles procedures for the s '

amount of supplementary tax payments shall be converted. |nto Rénminbi aocordln' o the foreign, exchange

rate at the date of issuance of the certificate for supplementary tax payments.Article 99Enterprises with foreign

investment that undergo Ilquldatron shall pnor to the completlon of the cancellatron .of business reglstratlon
1

_ements that support ‘the

and reports of enterprises
shall be completed in the Chrnese Ianguaga or completed ln h uage and a foreign
language Enterprises that use electronlc computers for purpose! o

records in computer storage orin pnnted form as,ac

Bureau.Article 105Local tax authontles may. _accordlng to lhe se
yuan (RMB) or less on taxpayers or wdhholdlng agents that refu
In accordance with the relevant provisions or that refuse to pay Iate 3] penaltles within the time limit
prescribed by the tax authorities.Article 106The tax aulhontles may, _according to the seriousness of the case,
impose a fine of 5,000 yuan (RMB) or less on an enterprlse which vlolates the provisions of Article 87; Article
90, paragraph 2; Article 85; Article 86; Article 97 Article 99; Article 100, and Article 101 of these Rules Article
107*Tax evasion" mentioned In Article 25 of the Tax Law means the rllegal actions o! ataxpayer who has
intenitionally violated the provisions of the Tax Law such as ‘by: Talsifying, ‘altering or destroying account books,
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receipts or accounting vouchers; falsely itemizing or overstating costs and expenses; concealing or
understating taxable income or receipts; or avoiding taxes or fraudulently recovering taxes already paid.Article
108The tax authorities shall, in punishing taxpayers or withholding agents in accordance with the provisions of
the Tax Law and these Rules, serve notice of contravention.Article 103Any entity or individual shall have the
right to report a failure to comply with the Tax Law and the violators thereof. The tax authorities shall maintain
confidentiality for informants and award them in accordance with the relevant provisions herein.Chapter IX
Supplementary ProvisionsArticle 110Enterprises with foreign investment which completed business
registration prior to the promulgation of the Tax Law may, in respact of tha payment of income tax in
accordance with the provisions of the Tax Law and where the liability for tax is higher than that prior to the
entry into force of the Tax Law, use the original applicable tax rate during the approved period of operations.
Where there is no established period of operations, income tax may be paid using the original applicable tax
rate for five years commencing on the date of the entry into force of the Tax Law. However, in respect of the
above-mentioned period, if during a tax year the tax liability is higher than that stipulated in the Tax Law,
Income tax shall be paid commencing with that tax year according to the tax rate stipulated in the Tax
Law.Article 111Preferentiai treatment in terms of exemptions from and reductions of enterprise income tax
enjoyed pursuant to the laws and administrative rules and reguiations prior to the entry into force of the Tax
Law by enterprises with foreign investment which completed business registration prior to the promulgation of
the Tax Law may continue to remain in effect until the termination of the period of exemptions and
reductions.Enterprises with foreign investment which completed business registration prior to the promulgation
of the Tax Lew but which have not earned profits or have eamed profits for less than five years may, in
accordance with the provisions of Article 8, paragraph 1 of the Tax Law, be granted a corresponding period of
treatment in respect of exemptions from or reductions of enterprise income tax.Article 112Enterprises with
forelgn investment which completed business registration after the promulgation of the Tax Law but prior to the
entry into force of the Tax Law may refer to the provisions of Article 110 and Article 111 of these Rules for
implementation herein.Article 113The Ministry of Finance and the State Tax Bureau shall be responsible for
the interpretation of these Rules.Article 114These Rules shall come into force on the effective date of the
Income Tax Law of the People's Republic of China on Enterprises with Foreign Investment and Foreign
Enterprises. The Rules for the Implementation of the Income Tax Law of the People's Republic of China on
Chinese-foreign Equity Joint Ventures and the Rules for the Implementation of the Income Tax Law of the
People's Republic of China on Foreign Enterprises shall be abrogated at the same time.

The State Council 1991-06-30
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L NAME OF THE COUNTRY IN WHICH THE SUBJECT MERCHANDISE IS
MANUFACTURED OR PRODUCED

The name of the country in which the subject merchandise is manufactured or produced
is the People’s Republic of China (“China™).

1L ALUMINUM EXTRUSION IMPORTS FROM CHINA ARE BENEFITTING
FROM COUNTERVAILABLE SUBSIDIES

For several years, exports of aluminum products from China have been disrupting
markets around the world. Chinese aluminum products other than extrusions have been subject
to trade remedy investigations in at least Argentina (aluminum phosphide),' Europe (foil and
wheels),? India (sheets, foil, wheels),® and South Africa (hollowware).* In addition, both Canada
and Australia have investigated the dumping and subsidization of aluminum extrusions from
China. Canada found that aluminum extrusions exported to Canada were subsidized at an

estimated weighted average amount of 47 percent ad valorem.® The Australian authorities have

' “Argentina launches antidumping against aluminum phosphide,” China Chemical
Reporter (Feb. 2003), Exhibit I1I-1.

2 “EU imposes anti-dumping tariffs on Chinese aluminum foil,” People’s Daily Online
(Sept. 24, 2009), Exhibit III-2; “EU to launch anti-dumping investigations on China Aluminum
Alloy Wheel,” Dow Jones (Aug. 7, 2009), Exhibit I1I-3.

3 YIndia slaps safeguard duties on Chinese aluminum, soda ash,” domain-b.com (Mar. 16,
2009), Exhibit I11-4; “China-Made Wheels Under Ministry Scanner,” Financial Express (Nov.
9. 2006), Exhibit ITI-5.

* South Africa Government Gazette (June 29, 2007), Exhibit I11-6.

3 See Canadian Border Services Agency, Statement of Reasons concerning the making of
final determinations with respect to the dumping and subsidizing of Certain Aluminum
Extrusions Originating in or exported from the People's Republic of China (Mar. 3, 2009)
(“Canadian Statement of Reasons™), Exhibit I11-7.
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preliminarily found that Chinese aluminum extrusion exports to Australia are subsidized at rates
of up to 9.2 percent ad valorem.*

As chronicled in the findings of the govemnments of Canada and Australia, and as set
forth below, the Government of China (“GOC") maintains an extensive support system for
aluminum extruders. The resulting subsidies are so great that Chinese extrusions often can be
purchased for less than the cost of the aluminum that they contain. These abnormally low prices
are not the result of the invisible hand but rather the GOC's thumb on the scale. In light of this
extensive subsidization, the Department should injtiate an investigation of subsidics benefitting
Chinese producers and exporters of aluminum extrusions as quickly as possible.

The Department should note that for purposes of 19 C.F.R. § 351.524(d)(2), the average A
useful life of renewable physical assets in the aluminium extrusion industry is twelve years.”
Accordingly, assuming that the appropriate period of investigation (“POI") is calendar year
2009, Petitioners respectfully request the Department investigate any allocable, non-recurring
subsidies granted during the period 1998 through 2009, and any outstanding loans or recurring
subsidies provided during the presumptive POL.

HL. NAMES AND ADDRESSES OF CHINESE ALUMIUM EXTRUSION

PRODUCERS AND EXPORTERS BELIEVED TO BENEFIT FROM
COUNTERVAILABLE SUBSIDIES

Petitioners have identified numerous Chinese producers or exporters of aluminum
extrusions that Petitioners believe benefit from countervailable subsidies provided by national,

provincial, and local governments in China. The names and contact information for these

¢ Australian Customs and Border Protection Service, Review of Preliminary Dumping
and Subsidy Margins For Exporters Selected For Further Investigation (Jan. 21 2010)
(“Australia Preliminary Determination’), Exhibit I11-8.

? See Internal Revenue Service, “How to Depreciate Property” (2009), Exhibit I111-9.
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companies are listed in Exhibit I-8. The information provided represents the information
reasonably available to Petitioners. Petitioners have been unable to obtain information regarding
the proportion of total exports to the United States for individual producers during the most
recent 12-month period.

IV.  BACKGROUND ON CHINESE GOVERNMENT DIRECTION OF THE

DEVELOPMENT AND EXPANSION OF CHINA’S ALUMINUM AND
ALUMINUM EXTRUSION INDUSTRIES

China’s rapid growth in aluminum extrusion exports can be traced to several policies
enacted by the GOC. China’s five-year plans, for example, set out the nation’s broadest
economic and industrial goals.® As the Department has explaincd, “{i}n its five-year plans,
China decides well in advance on the aggregate, economywide {sic} amount of investment that

*® The five-year

will be made over the period and locations to specific industries and sectors.
plans identify favored industries, enumerate the types of preferences to be provided to such
industries, establish production targets, and in many instances identify individual enterprises for

special treatment.'® Issued by elite planning agencies with input from the highest levels of the

Communist Party, the plans serve as economic and industrial instructions for the GOC’s

¥ See generally Memorandum from Shauna Lee-Alaia and Lawrence Norton to Assistant
Secretary David Spooner (Mar. 29, 2007) at 9, Exhibit 1H-10 (“Instead of directly allocating all
financial resources in the economy, the PRC central and local government's primary levers of
economic and financial control lie in its use of administrative measures (which allow for ad hoc
discretionary policy implementation), five-year plans and industrial policies which may serve as
guidance for lending and growth, and decentralized (local) contro! over the banking sectors").

® Department of Commerce Report to the President—Global Steel Trade (2000) at 147,
Exbibit I11-11.

"% See “New Five-Year Plan Called ‘Revolutionary’,” Asia Times Online (Oct. 13, 2005),
Exhibit 111-12; see also Report of the Working Party on the Accession of the People s Republic
of China to the World Trade Organization, WT/MIN(01)3 (Nov. 10, 2001) at paras. 171-176,
Exhibit I11-13.
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operating units, including provincial planning agencies, local governments, banks, and SOEs, all
of which are beholden to the requirements of the plans."'

China’s National Economic and Social Development 10" Five-Year Plan (the “10" Five-
Year Plan”) established the development of alumina as a national objective and first step in the
promotion of the aluminum and aluminum products industries generally.'? To implement this
and other policies contained in the / 0" Five-Year Plan, the GOC announced that it would
“comprehensively utilize planning, fiscal, financing and other means, exert the functions of
pricing, taxation, interest rate, exchange rate and other levers, and strengthen and improve the
macro control.”'?

By the end of the /0" Five Year Plan in 2005, China was the largest producer of
aluminum in the world." In light of this success, the focus of the National Economic and Social
Development 11" Five-Year Plan (the “11® Five-Year Plan”) tumned to upgrading industrial and
product structures to increase industry competitiveness during the period 2006-2010. Toward
this end, the GOC announced in the plan that it would “{c}ontrol the total quantity of electrolytic
aluminum, moderately develop alumina, encourage the development of aluminum deep

processing and new types of alloy material, and enhance the comprehensive utilization level of

"' GOC guidance to industries has a history of remarkable effectiveness. See generally
WTO, Trade Policy Review Body, Trade Policy Review, Report by the Secretariat, People’s
Republic of China, WT/TPR/S/161 (Feb. 28, 2006) at xiii-xiv, Exhibit ITI-14.

12 See 10" Five-Year Plan, Exhibit I11-15.
13 See id.

14 See “China Becomes Largest Aluminum Producer and Consumer in the World,”
Liaoning Daily (Jul. 11, 2007), Exhibit 111-16.
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aluminum industrial resources.”” The GOC also called for the development of several

secondary aluminum “enterprises with annua! production capacities of more than 300,000 tons™'®
and specifically identified the manufacture of aluminum extrusion products as “encouraged.”!’
The /1* Five-Year Plan further provided that the GOC would use various economic means
including taxation, credit, and land to promote the development of the aluminum industry.'®
National leve! five-year plans cover the economy of China as a whole and are often

general in nature. Additional details are provided in derivative plans for specific jurisdictions
and industries. There are several additional industrial policies and pronouncements relevant to
the production and sale of aluminum extrusion products. For example, the Circular of the State
Development Planning Commission on Printing and Distributing 10"* Five-Year Development
Guidelines for Aluminum Industry of China (the “10” Five-Year Development Guidelines for
Aluminum Industry™)' declared that the GOC would:

Accelerate the strategic adjustment and reorganization of the

aluminum industry, and via the development and structure

adjustment, increase the overall operating quality of the aluminum
industry.?

'’ See 11" Five-Year Plan, Exhibit III-17. The information available to Petitioners
indicates that the GOC considers extrusions to be processed aluminum products. See e.g.,
“Aluminum Exports Slightly Increased at Shandong Port in the Previous Two Months,” Qingdao
Customs Website (Apr. 11, 2007), Exhibit I1I-18; “Brief Introduction of Aluminum Processing
Project,” Zunyi County Bureau of Invesiment Promotion Website (Sep. S, 2007), Exhibit III-19.

16 See id.
17 See id.
18 See id.

% The State Development Planning Commission is the predecessor of the National
Development and Reform Commission.

0 See 10™ Five-Year Development Guidelines for Aluminum Industry (Sep. 11, 2001),
Exhibit I11-20.
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The plan also encouraged the production of processed aluminum products.?'

The GOC announced additional policies for the aluminum extrusion industry in the
Notice of Guidelines on Accelerating the Adjustment of Aluminum Industry Structure (the
“Aluminum Industry Structure Notice™). This document urges the development of high value-
added aluminum products, calls for increasing the proportion of aluminum extrusion products
relative to total aluminum production, and further singles out aluminum extrusions as among
those products cligible for preferences including policy loans.?® The Aluminum Industry
Structure Notice also calls on financial institutions to allocate credit in conformity with the
state’s industrial policies -- that is, to provide policy loans to aluminum extrusion producers.??
Similarly, the Special Development Plan for the Aluminum Indusiry and the Industrial
Development Policy for the Aluminum Industry call for cooperation with electricity companies in
order to promote the development of processed aluminum products like extrusions.**

The GOC’s issuance of policies relevant to aluminum extruders continued into the
presumptive POI with the Nonferrous Metal Industry Adjustment and Revitalization Plan. The
purpose of this document was to provide additional assistance to the Chinese non-ferrous metal

industry during the financial crisis, and to further boost the already rapid development and

2 See id.

2 Notice of Guidelines on Accelerating the Adjustment of Aluminum Industry Structure,
Fa Gai Yun Xing (2006) No. 589 (Apr. 11, 2006), Exhibit I1I-21.

B See id.

* See Standing Meeting of the State Council Passes Special Development Policy for the
Aluminum Industry and Others (Sep. 8, 2005), Exhibit III-22. The texts of the Special
Development Plan for the Aluminum Indusiry and the Industrial Development Plan for the
Aluminum Industry are not reasonably available to Petitioners. The Department should request
that the GOC provide these two plans, because they play an important role in the GOC'’s
planning to develop the aluminum extrusion industry.
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expansion of China’s aluminum industry.” The Nonferrous Metal Industry Adjustment and
Revitalization Plan provides that the GOC will build between three and five large metal
producers by 2011, with the largest ten companies controlling 70 percent of aluminum
production in China.2* To accomplish these goals, the GOC stated that it wil] facilitate mergers
and restructurings.?” The plan also states that the GOC wilt support exports of processed
aluminum products through special tax rates, policy loans, interest subsidies, electricity
subsidies, and funds for research.”® In addition, the State Council instructs the entities
subordinate to it to “enrich and perfect policies and measures, speed up the innovation of systems
and mechanisms and fully carry out and implement the industrial adjustment and revitalization
plan{s} in a bid to make new breakthrough progress on the basis of raising the quality and
efficiency of industrial growth.”?’

As the Department is aware from its several countervailing duty investigations involving
Chinese products, China’s five-year plans and other industrial planning documents are
implemented at all levels of government. The GOC’s administrative system ensures that

provincial and local policy goals and objectives are in conformity with the central government’s

% See “State Council Executive Meeting Deliberated to Further Implement the
Revitalization Plan for Key Industries,” Xinhua Ner (Feb. 26, 2010), Exhibit 111-23.

2 See Wen Jiabao Hosts Standing Meeting to Review Nonferrous Industry and Logistics
Industry Plans (Feb. 25, 2009), Exhibit I11-24; see also Nonferrous Metal Industry Adjustment
and Revitalization Plan (May 11, 2009), Exhibit I11-25.

274,

25,

¥ Id.
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policy goals and objectives.® This is particularly important because local governments have
significant influence over banks and use that influence 1o ensure that the country’s industrial
plans and programs, including those for the aluminum extrusion industry, are carried out?! For
this reason, the Department has considered five-year plans to be “a central government policy or
program that local governments adopt and implement.”*?

The information available to Petitioners indicates that the GOC’s directives to support the
aluminum industry generally and aluminum extrusion producers specifically have been
implemented by provincial and local officials. For example, the National Economic and Social
Development 11" Five-Year Plan of Liaoning Province (the “Liaoning Province 1™ Five-Year
Plan”) states that the province should develop aluminum products, and that the government will
support scveral key aluminum projects including a project undertaken by Zhongwang. 3 This
provincial plan further indicates that support for identified projects will come through special
financing opportunities and tax benefits, among other means.*

The National Economic and Social Development 11* Five-Year Plan of Guangxi Zhuang
Autonomous Region (the “Guangxi Autonomous Region 11" Five-Year Plan”) calls for the

development and expansion of the aluminum industry through economic, legal, and

3 See Coated Free Sheet Paper From the People s Republic of China: Final Affirmative
Countervailing Duty Determination, 72 Fed. Reg. 60645 (Oct. 25, 2007), Issues and Decision
Memo (“China CFS Paper 1&D Memo”) at 53.

3 See Coated Free Sheet Paper From the People’s Republic of China: Amended
Preliminary Affirmative Countervailing Duty Determination, 72 Fed. Reg. 17484 (Apr. 9, 2007)
(“China CFS Paper Preliminary Determination”) at 17493.

32 See China CFS Paper Preliminary Determination at 17492.
33 See Liaoning Province 11™ Five-Year Plan, Exhibit I11-26.
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administrative means, including preferential reatment for financing and land allocation.®® In
particular, the Guangxi Autonomous Region 11" Five-Year Plan states that the government will
“‘give priorities to develop alumina, reasonably develop electrolytic aluminum, and actively
develop aluminum deep processing,” and further build aluminum “production bases.”*

It should be clear from the preceding paragraphs that the aluminum industry is
particularly encouraged by the GOC, especially with regard to the production of downstream
aluminum products. Moreover, the evidence available to Petitioners indicates that, even among
the universe of aluminum products, extrusions are particularly favored. The National
Department and Reform Commission (“NDRC”), for example, periodically publishes a
Directory Catalogue on Readjustment of Industrial Structure listing “encouraged” industries
(and products) eligible for special government preferences. The most recent version of list, the
Directory Catalogue on Readjustment of Industrial Structure (Version 2005) (the “Directory
Catalogue on Readjustment”), identifies several aluminum-related projects as encouraged.”’ In

particular, the directory specifies two typical uses for aluminum extrusions: railways*® and doors

and windows. >

3 See Guangxi Autonomous Region 11" Five-Year Plan, Exhibit 111-27.
% See id.
37 See Directory Catalogue on Readjustment (Dec. 2, 2005), Exhibit IT1-28.

3% China’s largest aluminum extrusion producer, Zhongwang, produces aluminum
extrusions widely used in railway systems, among other things. See Profile of China Zhongwang
Holdings Limited, Exhibit I11-29. The company is one of the few qualified suppliers of such
products designated by the Ministry of Railways. /d.

3 The Chinese aluminum producer and exporter Kam Kiu is a leading company in
designing and producing doors and windows. See “Product Center,” Kam Kiu Website, Exhibit
111-30.
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The GOC has in the past invited foreign entities to participate in the growth and
development of China’s aluminum extrusion industry. In this regard, the NDRC and the Chinese
Ministry of Commerce (*“MOFCOM?”) jointly publish the Catalogue for the Guidance of Foreign
Investment Industries. This catalogue specifies whether certain projects are encouraged,
restricted, or prohibited for foreigners.* The GOC’s most recent version of the catalogue, the
2007 Catalogue for the Guidance of Foreign Investment Industries, designates numerous
aluminum projects as encouraged, including the manufacture of forged aluminum products,
automobile components, and ‘‘extrusion moulds of aluminum.”

Thesc references to aluminum projects related to extrusion products have a number of
consequences in China’s industrial planning regime. Among other things, Decision No.40 of the
State Council on Promulgating and Implementing the “Temporary Provisions on Promoting
Industrial Structure Adjustment” (“Decision No.40™) calls for providing financing and other
benefits to the designated projects.®’ Decision No. 40 is explicit regarding the mandates for all
levels of government to assist in the development of China’s encouraged industries including the
aluminum industry:

The people’s governments of all provinces, autonomous regions,
and municipalitics dircctly under the Central Govermnment shall

take the promotion of industrial structure adjustment as an
important reform and development task at present and within a

0 See 2007 Catalogue for the Guidance of Foreign Investment Industries (Oct. 31, 2007),
Exhibit ITI-31.

*! See Decision No. 40, Exhibit 111-32. The Catalogue for the Guidance of Foreign
Investment Industries applies to foreign invested enterprises, and the Directory Catalogue on
Readjustment of Industrial Structure covers all other kinds of enterprises in China. The
Department has found that this list of encouraged industries serves as “important basis for
guiding investment decisions, and for the governments to administer investment projects.” See,
e.g., China CFS Paper 1&D Memo at 52-53; Certain Oil Country Tubular Goods From the
People’s Republic of China. Final Affirmative Countervailing Duty Determination, 74 Fed. Reg.
64045 (Dec. 7, 2009), Issues and Decision Memo (“China OCTG I&D Memo™) at 101.

10
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period in the future... lay emphasis on implementation and shall,
in accordance with the “Interim Provisions”... formulate specific
measures, rationally guide the investment directions, encourage
and support the development of advanced production capacities,
restrict and eliminate outdated production capacities... All relevant
administrative departments shall speed up the formulation and
amendment of policies on public finance, taxation, credit, land,
import, expor, ctc., effectively intensify the coordination and
cooperation with industrial policies, and further improve and
promote the policy system on industrial structure adjustment, *?

Taken as a whole, the policies described above demonstrate that the manufacture and sale
of aluminum extrusions is cspecially encouraged by the GOC and, as a result, eligible for a
number of subsidy benefits. Given this suppont, it should be no surprise that annual aluminum

extrusion capacity in China tripled between 1997 and 2010, and now stands at nearly 7 million

tons.
V. SUBSIDY PROGRAMS
A. Lending Programs
1. Policy loans to aluminum extrusion producers
The Department has previously found policy lending programs in China to be
countervailable.** In particular, the Department has found that where there is a policy for state-
owned banks to lend to particular industries, the resulting loans constitute government-provided

loans within the meaning of Section 771(5)(D)(i) of the Act.** The Department has also found

2 See Decision No. 40 at Preamble, Exhibit 111-32.
“3 China Strategies LLC, “China’s Extrusion Industry™ (Sep. 19, 2007), Exhibit I11-33.

““ See e.g., Coated Free Sheet Paper From the People's Republic of China: Final
Affirmative Countervailing Duty Determination, 72 Fed. Reg. 60645 (Oct. 25, 2007), Issues and
Decision Memo (“China CFS Paper 1&D Memo*) at 9-10; Certain Oil Country Tubular Goods
From the People's Republic of China: Final Affirmative Countervailing Duty Determination, 74
Fed. Reg. 64045 (Dec. 7, 2009), Issues and Decision Memo (“China OCTG i&D Memo™) at 12.

Y
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that these lending programs are de jure specific within the meaning of Section 771(5A)}D)(i) of
the Act.*® Morcover, the loans provide a bencefit to recipicnts equal to the difference between
what the recipient paid on a loan and the amount the recipient would have paid on a comparable
commercial loan consistent with Section 771(5)(E)(ii) of the Act”

To determine whether the GOC has a program of policy lending to support a particular
industry, “the Department generally looks to whether government plans or other policy directives
lay out objectives or goals for developing the industry and call for lending to support objectives
or goals. Where such plans or policy directives exist, then we will find a policy lending program
that is specific to the named industry (z;r producers that fall under that industry).”** As detailed
above, the GOC maintains numerous plans and policies that call for the support of the Chinese
aluminum industry and aluminum extrusion producers specifically.

As one example, the Norice of Guidelines on Accelerating the Adjustment of Aluminum
Industry Structure was issued by nine central government agencies including the NDRC, the
People’s Bank of China, MOFCOM, and the Ministry of Finance (“MOF™). It calls for the
development of high value-added processed aluminum products including aluminum extrusions,
and further mandates that “financial institutions shall properly allocate credit loans, in
conformity of the state’s macro control and industrial policies, as well as the credit loan

principles.”™®

.

Y14

*8 Citric Acid and Certain Citrate Saits From the People’s Republic of China: Final
Affirmative Countervailing Duty Determination, 74 Fed. Reg. 16836 (Apr. 13, 2009), Issues and
Decision Memo (“China Citric Acid and Citrate Salts 1&D Memo™) at 52-53.

*® See Notice of Guidelines on Accelerating the Adjustment of Aluminum Industry
Structure, Exhibit 111-21.
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The GOC's more recently issued Nonferrous Metal Industry Adjustment and
Revitalization Plan also provides that the government should “increase the support to backbone
nonferrous enterprises in financing, and provide support in issuance of stocks, enterprise bonds
and corporate bonds, and in bank loans, for projects that are in conformity with the industrial
policy, environmental protection and land laws and regulations, and investment regulations, and
for cnterprises that undertake M&A, restructuring, ‘going abroad,’ and technology reform.”

Following the lead of the central authorities, provincial govemments have also targeted
aluminum extruders for policy loans. For example, the Industrial Economy Development 11*
Five-Year Plan of Liaoning Province (the “Liaoning Province Indusirial Development Plan™)
sets as a government objective the development of processed aluminum products including
aluminum extrusions, and offers support for Zhongwang specifically.’’ The plan continues that
designated projects and companies should receive loans, interest subsidies, and other benefits.*
More subsidies for aluminum extruders in Liaoning Province are discussed in Section V.A.4
below.

One example of the GOC’s policy loan program in action relates to Guangxi Baise’s
Pingguo aluminum facility. The China Development Bank, a declared policy bank, has provided

more than 2.6 billion RMB in loans to support the growth of Pingguo’s aluminum production

5% See Nonferrous Metal Industry Adjustment and Revitalization Plan, Exhibit 111-25.
These policy documents further prohibit providing loans to backward manufacturers inconsistent
with the GOC’s industrial policy, effectively directing loans to producers that the policy favors.
See Notice of Guidelines on Accelerating the Adjustment of Aluminum Indusiry Structure,
Exhibit 111-21; see also Nonferrous Metal industry Adjustment and Revitalization Plan, Exhibit
11-25.

5 See Liaoning Province Industrial Development Plan, Exhibit I11-34.

52 See id.
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from 1995 t0 2007.** An additional indication of the existence of policy lending for aluminum
extrusion produccrs includes the Agricultural Bank of China entering into a strategic cooperation
relationship with Xingfa Aluminum.*® Public information also indicates that Asia Aluminum
benefited from the GOC’s policy lending program. In 2007, for example, seven Chinese banks
provided loans totaling approximately 4 billion RMB to the company and, in 2009 the Bank of
China and China Construction Bank agreed to provide 6 billion RMB in loans notwithstanding
the company’s monumental credit default (which will be discussed in greater detail in the
Scction V.A.2, infra).”®
The evidence available to Petitioners also indicates that the GOC continues to control

lending decisions and interest rates in China. In the final determination of China Citric Acid and
Citrate Salts, the Department stated that

Once we identify government plans or other policy directives

laying out objectives or goals for developing or promoting an

industry and the plans or directives call for lending to support the

objectives or goals, the Department rclies upon the analysis

undertaken in CFS Paper from the PRC to further conclude that

national and local government control over the SOCBs results in

the loans being a financial contribution by the GOC, and that the
relevant loans are provided pursuant to the governmental plans.*®

53 See Promoting Sustainable Develop t of Baise Aluminum Industry with Developing
Finance (Nov. 1, 2007), Exhibit II1-35.

% See Agricultural Bank of China Yichun City Branch Services Local Economic
Development with Innovative Model (Feb. 4, 2010), Exhibit 111-36. The Agricultural Bank of
China is 100 percent owned by the GOC and has a policy lending function.

%% See “To Prevent Bankruptcy Asia Aluminum s to Restructure, Bank of China and
China Construction Bank Provide 6 Billion Loans,” China Finance Online (Mar. 16, 2009),
Exhibit I11-37.

%8 China Citric Acid and Citrate Salts 1&D Memo at 56.
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Among the considerations in China CFS Paper was whether the GOC maintains a floor
on lending rates and a ceiling on deposit rates for Chinese barks, which indicates that those
banks cannot independently price loans or sct interest rates on a market basis.”” The evidence
available to Petitioners shows that the GOC continues to maintain contro! over the deposit and
lending rates in China. The GOC has established, for example, a mechanism for “controlling the

58 Through such mechanisms, the

cap for deposit rate, and controlling the floor for lending rate.
GOC is able to control the interest rates banks charge borrowers. As China’s central bank
explains, the deposit and lending interest rates arc the retail rates that financial institutions offer
to their customers. The benchmark deposit and lending interest rates are published by PBOC,
and are an important policy tool.*®

Because the GOC maintains both a policy to provide financial assistance to China’s
aluminum extrusion producers through bank loans, and the means to control the interest rates
charged, Petitioners request that the Department find that loans to aluminum extrusion producers
from state-owned banks constitute countervailable subsidies.

a) Financial contribution
The provision of loans by banks owned or controlled by the GOC constitutes a direct

transfer of funds within the meaning of Section 771(5)(D)(i) of the Act. As the Department

noted in China CFS Paper, it is the Department’s policy to consider loans provided by declared

57 China CFS Paper 1&D Memo at 68.
58 China Monetary Policy Report (2009 Quarter 2) at 8, Exhibit I1I-38,
%% China Monetary Policy Report (2008 Quarter 4) at 12, Exhibit IT1-39.

15




PUBLIC FiL

policy banks such as the China Development Bank as loans provided directly by the government
and thus as direct financial contributions under the Act.*®

In determining whether a loan from a nominally commercial bank in China provides a
financial contribution, the Department has examined in past countervailing duty cases the extent
to which the Chinese banking sector remains under State control, thus undermining the ability of
SOCB:s to operate in a commercial fashion, and resulting in a situation where loans are based on
government policy rather than on commercial considerations.%' To determine whether the GOC
retains control over its banking sector, the Department relies to a large extent on the level of
government ownership.®? In the case of China, the four largest nominally commercial banks are
essentially all owned by the GOC. State owned shares of China Construction Bank, for example,
amount to 58.50 percent.%® State-owned shares of Industrial and Commercial Bank of China and
the Bank of China are 70.7 and 70.95 percent, respectively.®* The GOC owns 100 percent of the
shares in Agricultural Bank of China.®

The Department also considers that the legal framework under which China’s banking

sector operates indicates strong government control.* In this regard, Article 34 of the Law of the

& See China CFS Paper 1&D Memo at 5.
®! See China CFS Paper 1&D Memo at 5.
€2 See China CFS Paper i1&D Memo a1 58.

83 See 2009 Third Quarterly Report of China Construction Bank Corporation at 4,
Exhibit I11-40.

& See 2009 Third Quarterly Report of Industrial and Commercial Bank of China Lid. at
5, Exhibit I11-41, and 2009 Third Quarterly Report of Bank of China Ltd. a1 5, Exhibit 111-42.

8 See 2008 Annual Report of Agricultural Bank of China Ltd. at 18, Exhibit I11-43.

© See China CFS Paper I&D Memo at 58.
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People's Republic of China on Commercial Banks requires even nominally commercial banks in
China to “conduct their business of lending in accordance with the needs of the national
economic and socijal development and under the guidance of the industrial policies of the
State.”

In China CFS Paper and subsequent investigations of Chinese subsidies programs, the
Department has found that there is sufficient information to demonstrate pervasive government
influence and control over the banks which are owned and/or controlled by the GOC.*
Specifically, the Department looked to the fact that China’s SOCBs suffer from a legacy of
complete state control, the vestiges of which allow for continued government control on
lending.® In addition, the Department found that dominant state ownership of thesg banks
enables the GOC to use the SOCBs as policy instruments.”® Therefore, the Department
concluded that the PRC policy banks and SOCBs should be considered government authorities
and loans from these institutions are financial contributions within the meaning of 771(5XD)(i)
of the Act. "'

Petitioners believe that loans from the SOCBs and government policy banks provide a
financial contribution to aluminum extrusion producers in China based on the Department’s

findings in prior countervailing duty investigations on Chinese products, as well as the ample

&7 See Law of the People’s Republic of China on Commercial Banks (amended on Dec.
27, 2003), Exhibit 111-44.

€ See e.g., China CFS Paper 1&D Memo at 61; China OCTG I&D Memo at 96.
% See, China CFS Paper I&D Memo at 56.

70 See id. at 58.

" See e.g., China CFS Paper 1&D Memo at 61, China OCTG 1&D Memo at 96.
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additional evidence presented in this Petition, which shows that the Chinese government has a
policy to provide aluminum extrusion producers with below-market loans.
b) Benefit

Pursuant to 19 C.F.R. § 351.505 and Section 771(5)(E)(ii) of the Act, the benefit of any
loan from the GOC or a GOC-owned bank is equal to the difference between what the recipient
paid on the government-provided loan and the amount the recipient would have paid for a
comparable commercial loan that it could actually have obtained on the market.

Petitioners note that pursuant to Article 15 of China’'s WTO Accession Protocol, the
Department may “use methodologies for identifying and measuring the subsidy benefit which
take into account the possibility that prevailing terms and conditions in China ma); not always be
available as appropriate benchmarks.”” The Department found in China CFS Paper that “the
GOC'’s intervention in the banking sector creates significant distortions, even restricting and
influencing private and foreign banks within the PRC. Therefore, loans from private and foreign
banks in the PRC do not provide a suitable benchmark” for policy lending.” Consequently, the
Department has used an external benchmark computed from the inflation-adjusted interest rates
of countries with similar per capita gross national income to the PRC.™

c) Specificity

Policy loans to aluminum extrusion producers are specific as a matter of law because, as

described above, the GOC has established a comprehensive program to encourage and support

the growth of the aluminum industry in China and encourage the production of aluminum

7 See China’s WTO Accession Protocol at art.15(b), Exhibit IT1-45.
73 China CFS Paper 1&D Memo at 5-6.
™ See e.g., China CFS Paper I&D Memo a1 6;, China OCTG 1&D Memo at 10,
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extrusions. Each of the industrial planning documents identified specifies either the aluminum
sector or the aluminum extrusion industry as the beneficiary of the program. In addition, as
explained in China’s WTO Accession Protocol, loans from Chinese policy banks are by their
very nature discretionary and, consequently, specific.” Therefore, the GOC's policy lending
program for aluminum extrusion producers is de jure specific pursuant to Section 771(SAXD)(i)
of the Act.”®
2. Debt forgiveness for Asia Aluminum

In 2006, the NDRC announced that it would restructure China’s aluminum processing
industry so that it would be more competitive. 7’ In prior CVD investigations involving products
from China, the Department has found that debt forgiveness provided by the GOC, Chinese
policy banks, and SOCBs can constitute a countervailable subsidy.™ For example, a
countervailable debt forgiveness program exists where the GOC forgives debts in connection

with a corporate restructuring or where SOCBs do not enforce debt agreements.”

75 See Annex 5A 1o China’s WTO Accession Protocol at IX, Exhibit ITI-45. Petitioners
further note that pursuant to Article 10.2 of China’s WTO Accession Protocol, subsidies
provided to SOEs are deemed specific if SOEs are the predominant recipients of such subsidics
or receive disproportionately large amounts of such subsidies. See China's WTO Accession
Protocol at art.10.2, Exhibit ITI-4S.

™ See e.g., China CFS Paper I&D Memo at 10; China OCTG I1&D Memo at 12.

™ “China 06 Aluminum Pdt Capacity To Be 11.6M Tons-Official,” Dow Jones Newswire
(Apr. 25, 2006), Exhibit 111-46.

™ See e.g., Circular Welded Carbon Quality Steel Pipe From the People 's Republic of
China: Final Affirmative Countervailing Duty Determination, 73 Fed. Reg. 31966 (June S,
2008), Issues and Decision Memo (“China CWP I&D Memo”) at 15-16; Certain New Pneumatic
Off-the-Road Tires From the People's Republic of China. Final Affirmative Countervailing Duty
Determination, 73 Fed. Reg. 40480, [ssues and Decision Memo (*China OTR Tires I1&D
Memo”) at 15-19; China OCTG 1&D Memo at 22.

® OCTG 1&D Memo at 22.
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The evidence available to Petitioners indicates that the GOC and its SOCBs have
forgiven the debts of certain Chinese aluminum extrusion producers in furtherance of industrial
policies calling for the consolidation of the industry. In 2004, for cxample, Asia Aluminum
financed an expansion by issuing nearly $45 million in senior notes and accepting another $500
million in additional investments relating to a buyout. *® In early 2009, to the surprise of most
creditors, the company announced that it would buy back this debt at just a fraction of its face
value.®! The company did not go any formal legal procedure such as bankruptcy -- it simply
announced that it would no longer honor its obligations to foreign note holders.

In most circumstances, a debtor's unilateral declaration that it will not repay its
obligations results in liquidation of the company with the proceeds paid to creditors. The GOC,
however, was adamant that foreign interests would not gain control over the assets of one
China’s national champions. First, it offered to fund the “buyout” of the bondholders.*? After
this effort failed, the GOC prevented a foreign entity from purchasing Asia Aluminum for
nationalistic reasons. Specifically, in June 2009 Norsk Hydro made a “strong commitment” to
buy company’s assets, but local government officials informed the foreign company that its bid

would not be considered.®> Consequently, the Chinese government permitted the former

% See Peter Stein and Laura Santini, “Asia Debt Holders Squirm,” The Wall Street
Journal (Aug. 25, 2009), Exhibit 1¥1-47.

8 See id.

8 See “Asia Aluminum Will Show Bankruptcy Prospects to Win Investors,” Bloomberg
News (Mar. 2, 2009), Exhibit 111-48.

8 See Peter Stein, “Norsk Hydro Drops China Bid,” The Wall Street Journal (June 24,
2009), Exhibit 111-49.
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managers of Asia Aluminum to buy the assets of the company free of the bond obligations at a
price lower than that offered by Norsk Hydro through an entity called Golden Concord Pacific.®
The circumstances surrounding the creation of a new entity from the ashes of Asia
Aluminum indicate that the new entity received a countervailable subsidy. In essence, the local
government delivered the assets of Asia Aluminum to the same people who had been running it,

and perhaps owned some of it, free of debt owed to foreign interests and thus at a significant
discount.® The GOC’s actions effectively forgave debt and in the process conferred a benefit on
the new entity. The Department has encountered similar fact patterns in other subsidies
investigations involving China.* In light of the NDRC's instructions to restructure the
aluminum sector, it is likely that this typc of debt forgiveness for an aluminum extrusion
company was not limited to the example described above.?’
a) Financial contribution

By allowing the managers of Asia Aluminum to buy the company’s assets free of certain
obligations and by prohibiting the original debt holders from enforcing their legal rights, the
GOC provided a financial contribution in the form of debt forgiveness within the meaning of

Section 771(5)(D)(i) of the Act.

84 See Peter Stein and Laura Santini, “Asia Debt Holders Squirm,” The Wall Street
Journal (Aug. 25, 2009), Exhibit I11-47; see also “'Asia Aluminum Restructuring Is Expccted to
Pass Hong Kong Court Today,” P5W Net (June 25, 2009), Exhibit 111-50.

%5 Under the restructuring plan, the new company pays 20 cents on every dollar for the
senior notes, and | cent on every dollar for the pay-in-kind notes. See Peter Stein and Laura
Santini, “Asia Debt Holders Squirm,” The Wall Street Journal (Aug. 25, 2009), Exhibit 111-45.

¥ See China OTR Tires 1&D Memo a1 19.

¥ See Nonferrous Metal Industry Adjustment and Revitalization Plan (May 11, 2009),
Exhibit IT1-25.
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b) Benefit
In accordance with Section 771(5)(E) of the Act and 19 C.F.R. 351.508(a), debt
forgiveness provides a benefit in the amount of debt forgiven. In this case, when the GOC
allowed the assets of the company to be sold to the company’s managers free of certain
obligations, the purchasers received a benefit in the amount of the debt effectively forgiven.
¢) Specificity
This debt forgiveness is de facto specific under Section 771(SA)D)(iii)(I) of the Act
because it is limited to Asia Aluminum. This program is also specific within the meaning of
Section 771(SAXD)(iii)(IV) in that the government officials exercise discretion in determining
whether and how to effectively forgive debt.
3. Debt-to-equity swaps for companies in the aluminum sector
The GOC has long maintained a debt-for-equity swap program to help loss-making
enterprises rid themselves of debt.* This program has been examined in several academic
studies,* and is relevant to this investigation because a number of companics in the aluminum
industry have used it.*® For example, China Development Bank and two state-owned asset
management corporations traded approximately 3.4 billion of debt owed by Aluminum

Corporation of China for equity.”’ The China Development Bank and China Construction Bank

# The World Bank, China Gets Read for Debi-Equity Swaps, Exhibit HI-51.

% See, e.g., Edward Steinfeld, "China’s Program of Debt-Equity Swaps: Government
Failure or Market Failure?”, Massachusetts Institute of Technology (2001), Exhibit II-52,

% professor Steinfeld, for example, examines the case of a debt-for-equity swap
involving a non-ferrous metal company. See id

%! See Profile of Aluminum Corporation of China, Exhibit 111-53.
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also traded debt owed by Pinguo Aluminum for equity in the company.®? When state-owned or
controlled banks such as those identified above trade debt for equity in a failing firm, a
countervailable subsidy can result because the equity “investment” is inconsistent with
commercial considerations.”
a) Financial contribution
A debt-to-equity swap constitutes a financial contribution under Section 771(5)(D)(i) in
that the provision of equity by state-owned and controlled banks and asset management
companies constitutes a direct transfer of funds. This program can also provide a financial
contribution within the meaning of Section 771(5)(D)(ii) because it involves the forgiveness of
debt owed to the government.
b) Benefit
The exchange of non-performing debt for equity in a failing firm confers a benefit under
Section 771(5)(E)(i) of the Act. Moreover, under 19 C.F.R. § 351.507, a debt-for-equity swap
provides a benefit to the extent that the investment decision is inconsistent with the usual
investment practice of private entities in the country where the equity infusion is made. In this
case, the purpose of the GOC’s program is to assist failing companics by relieving them of debt,
indicating that any such swap would not be consistent with normal commercial considerations.
) Specificity
China’s debt-to-equip swap program is de facto specific under Section 771(5SA)(D)(ii)(I)

of the Act because it is limited to a small number of recipients. Clearly, the GOC does not

% See “Pingguo Aluminum Receives 1.5 Billion RMB Debt-to-Equity Swap,” Chinavista
Net (Nov. 19, 1999), Exhibit 111-54.

% See, e. 8., Dynamic Random Access Memory "DRAM" Semiconductors from the

Republic of Korea" Final Affirmative Countervailing Duty Determination, 68 Fed. Reg. 37122
(June 23, 2003).
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forgive the debt of all companies in China but rather carefully selects those it wishes to support
through this program. This program is also specific within the meaning of Section
T71(SAXD)iii)(IV) in that the state-owned or controlled banks and asset management
corporations involved exercised discretion in determining which failing companies can utilize
the program.

4. Loans and interests subsidies provided pursuant to the Northeast
Revitalization Program

In 2003, the GOC established a program to revitalize the industrial base of three
Northeastern provinces — Heilongjiang, Jilin, and Liaoning.** This area is often referred to as
China’s “rust belt” because it contains much of the country’s older manufacturing infrastructure.
The “Northeast Revitalization Program,” as it is called, provides advantages to business located
in the provinces designated by the GOC.*

As part of its program to revitalize China's rust belt, the GOC established a special
purpose bank®® to “provide financial support for the revitalization of northeastern China’s old

heavy industrial hub."®" The bank is controlled by the States Council,” and in 2007 was re-

% “China’s Old Industrial Base Eyes Bright Future with Ambitious Plan,” People 's Daily
Online (Jan. 9, 2004), Exhibit I11-55; see also Opinions of the Central Commitee of CPC and
the State Council on the Implementation of Revitalization Strategy of the Old Industrial Bases in
Northeast China, Zhong Fa (2003) No.11, Exhibit 111-56.

%5 See Transitional Review Mechanism Pursuant to Section 18 of the Protocol on the
Accession of the People’s Republic of China, Questions from the United States to China
concerning Subsidies and Price Controls, G/SCM/Q2/CHN/14 (Sep. 29, 2005) at 2, Exhibit ITI-
57.

% «New Bank Set to Revitalize Northeast China,” China Daily (May 31, 2004), Exhibit
111-58.

I
%,
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named Shengjing Bank.” This special purpose bank has injected billions of dollars into the
Northeast region as part of the GOC'’s plan.'®

Consistent with the overall goals of the Northeast Revitalization Program, the Liaoning
Province 11" Five-Year Plan designated both the aluminum extrusion industry and its largest
producer, Zhongwang, as “key.”'®" Such designations open the gate to policy loans under the
Revitalization Plan.'”? Reports indicate Zhongwang received 80 million RMB in loans with
interest subsidies under the program in connection with a technological reform project.'® The
interest subsidies themselves are substantial -- 9.22 million RMB for 2004 and 2005.'*

The Department has previously investigated loans and interest subsidies provided
pursuant to this program but has not, to Petitioners’ knowledge, found any respondent that

benefitted from this countervailable program.los In this case, however, the GOC has admitted

% See “‘Northeast Revitalization Bank’ Gets Approved, Shengjing Bank Debuts in New
Wear,” Peaple 's Daily Online (Mar. 2, 2007), Exhibit I11-59.

19 See “Introduction of Shengjing Bank,” Shengjing Bank Website, Exhibit JI1-60.
' See Liaoning Province 11" Five-Year Plan, Exhibit 111-26.
102 Id

'% See “Liaoning Zhongwang Group Aluminum Extrusion Production Line
Technological Renovation: Develop High-quality Products, Grasp Market Opportunities,”
MOFCOM Website (Dec. 29, 2006), Exhibit I11-61.

1™ See id. See “Global Perspective of A Grass-root Enterprise,” Gongkong News (Jan. 7,
2010), Exhibit 111-62.

195 See e. &, China CWP Pipe 1&D Memo at 18; see also Transitional Review Mechanism
Pursuant to Section 18 of the Protocol on the Accession of the People’s Republic of China,
Questions from the United States to China conceming Subsidies and Price Controls,
G/SCM/Q2/CHN/14 (Sep. 29, 2005) at 2, Exhibit 111-57; see also *‘China Export-lmport Bank
Offers Loan of Five Billion to Help Enterprises in Northeast China Go Abroad,” MOFCOM
Website, (Mar. 29, 2005), Exhibit I11-63.
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that subsidies provided under the Northeast Revitalization Program have facilitated the growth of
Zhongwang. 106
a) Financial contribution
As explained in the other lending allegations above, the provision of loans by GOC-
owned or controlled banks constitutes a direct transfer of funds within the meaning of Section
771(D)(i) of the Act. Based on the Department’s findings in prior investigations and the
evidence of GOC polices requiring loans to enterprises in China’s Northeast, Petitioners believe
that policy loans from GOC-owned and controlled banks provide a financial contribution to
aluminum extrusion producers in the three designated provinces. To the extent that the GOC
may provide interest subsidies in the form of cash payments, those payments also would qualify
as direct financial contributions under Section 771(5)(D)(i) of the Act.
b) Benefit
As described more fully in the sections above, pursuant to 19 C.F.R. § 351.505 and
Section 771(5)(E)(ii) of the Act, the benefit from any loan from the GOC or a GOC-owned bank
is equal to the difference between what the recipient paid on the government-provided loan and
the amount the recipient would have paid for a comparable commercial loan that it could actually
have obtained on the market. Moreover, because of the GOC’s pervasive interventions in the
Chinese financial sector, a commercial loan benchmark can only come from outside of China.'®’
¢) Specificity
Petitioners allege that this program is specific under Section (SA)YD)(iv) of the Act

because, under the terms of the Northeast Revitalization Program, benefits are available only to

1% See “Global Perspective of A Grass-root Enterprise,” Gongkong News (Jan. 7, 2010),
Exhibit [11-62.

197 See e.g., China CFS Paper I&D Memo at 6; China OCTG 1&D Memo a1 10.
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companies in a limited geographic area, i.e., the three designated Northeastern provinces. In
addition, as explained in China’s WTO Accession Protocol, loans from Chinese policy barks are
by their very nature discretionary and, consequently, spcciﬁc.‘os

B. Income Tax Programs

1. Tax exemptions and reductions for “productive” FIEs

In order to attract foreign capital to develop designated industrial sectors, the GOC
provides a variety of incentives to foreign companies establishing businesses in China. As the
Department is aware fron; its past investigations, companies in China with more than 25 percent
foreign investment are known as foreign invested enterprises (“FIEs™).'® During the
presumptive POI, these entities were entitled to special tax treatment.

Under Article 8 of the Foreign Invested Enterprise and Foreign Enterprise Income Tax
Law (the “FIE Tax Law"), FIEs that are “productive” and scheduled to operate for not less than
10 years are exempt from income tax in their first two profitable years and pay half of their
applicable tax rate for the following three years.!'® FIEs are “productive” if they meet the

conditions set forth in Article 72 of the /mplementation Rules of the Income Tax Law of the

108 See Annex SA to China's WI'O Accession Protocol at IX, Exhibit III-45. Petitioners
also note that pursuant to Article 10.2 of China’s WTO Accession Protocol, subsidics provided
to SOEs are deemed specific if SOEs are the predominant recipients of such subsidies or receive
disproportionately Jarge amounts of such subsidies. See China's WTO Accession Protocol at
art.10.2, Exhibit ITI-45.

19 See China CFS Paper 1&D Memo at 85.

!0 See FIE Tax Law, Exhibit 11-64; see also China Line Pipe 1&D Memo at 12. In
March 2007, China’s National People’s Congress adopted a new tax law, the Enterprise Income
Tax Law of the PRC (the “Enterprise Income Tax Law™), effective January 1, 2008. The new
Enterprise Income Tax Law unifies the enterprise tax rate for domestic and foreign enterprises at
25 percent, although companies previously enjoying a preferential rate would continue to do so.
See Notification of the State Council on Carrying out the Transition Preferential Policies
concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.
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People's Republic of China of Foreign Investment Enterprises (the “Implementation Rules of the
FIE Tax Law”).""" This provision lists a number of industries, primarily connected to
manufacturing, in which FIEs must operate in order to qualify as “productive.” This provision
includes, inter alia, the light industrial and metallurgical industries, and thus Chinese producers
of aluminum extrusions.!"? ‘The GOC has reported to the Department that if an FIE meets the
conditions laid out in the provision, the amount exempted appears on the enterprise’s tax
return.'"? County-level State Administration of Tax (“SAT"”) offices administer the program. e
China implemented a new tax regime on January 1, 2008 intended to eliminate the
discrepancies between tax rates for domestically-owned companies and FIEs. Notwithstanding
this new law, FIE tax subsidies continued into 2009. Article 57 of the new Enterprise Income

Tax Law grandfathered benefits for FIEs that were entitled 1o special tax rates under the previous

"' See Implementation Rules of the Income Tax Law of the People's Republic of China of
Foreign Investment Enterprises (June 30, 1991), Exhibit I111-66; see also China Line Pipe 1&D
Memo at 12.

"2 See id Anicle 72 of the Implementation Rules of the FIE Tax Law specifies a list of
“productive” enterprises, including “(}) machine manufacturing and electronics industries; (2)
energy resource industries (excluding exploitation of oil and natural gas); (3) metallurgical,
chemical and building material industrics; (4) light industries, and textiles and packaging
industries; (5) medical equipment and pharmaceutical industries; (6) agriculture, forestry, animal
husbandry, fisheries and water conservation; (7) construction industries; (8) communications and
transportation industries (excluding passenger transport); (9) development of science and
technology, geological survey and industrial information consultancy directly for services in
respect of production and services in respect of repair and maintenance of production equipment
and precision instruments; and (10) other industries as specified by the tax authorities under the
State Council.”

3 See id.

'™ See Countervailing Duty Investigation of Coated Free Sheet from the People s
Republic of China, Questionnaire Response of the Government of China, January 31, 2007 a1 49,
Exhibit I11-67.
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regime.''® Moreover, the GOC issued separate rules clarifying how it would continue to provide
the tax breaks notwithstanding the new law. These rules provide in pertinent part:

Enterprises that have enjoyed preferential tax rates shall be taxed at

rates to be increased from the current rate to the full rate under the

Enterprisc Income Tax Law within a period of 5 years. Among

others, the enterprises that have been taxed at 15 percent shall be

taxed at 18% in 2008, 20% in 2009, 22% in 2002, 24% in 2011

and 25% in 2012; the enterprises that have been taxed at 24%

under the old income tax law shall be taxed at 25% as from
2008.''

As a result, the benefits of this program remained available during the presumptive POL
Petitioners have developed information indicating that a number of the companies
producing aluminum extrusions in China qualify as FIEs and therefore are likely to benefit from
this program. For example, certain subsidiaries of Asia Aluminum reported enjoying income tax
exemptions and reductions from 2001 to 2005.""" In addition, Zhongwang reports benefitting
from his program from 2005 to 2007, leaving several years of potential benefits remaining.''®

Further, certain subsidiaries of Xingfa benefited from this program in 2006 and 2007.""°
Petitioners believe that Xingfa and its affiliated companies continue to be eligible for tax

deductions under this program from 2008 to 2010.'?® Other aluminum extrusion producers that

115 See Enterprise Income Tax Law, Exhibit I11-68.

118 See Norification of the State Council on Carrying out the Transition Preferential
Policies Concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit 111-65.

""" See Asia Aluminum 2002 Annual Report at 53, Exhibit 111-69; Asia Aluminum 2003
Annual Report at 59, Exhibit 111-70; Asia Aluminum 2006 Interim Report at 18, Exhibit 111-71.

18 See Liaoning Zhongwang Prospectus at 1-22, Exhibit I11-72.
!9 See Xingfa Aluminum 2007 Annual Report at 16, Exhibit 111-73.
' Government publications indicate that FIEs that qualified for preferential tax

treatment under the previous Tax Law on Foreign-Invested Enterprises, and that still meet the
conditions imposed under the prior Tax Law, remain eligible to receive the preferential treatment.
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are FIEs and may benefit from this program include Kam Kiu, Pingguo, and Tai-Ao.'*' This
program was found to be countervailable by CBSA in its investigation of aluminum extrusion
products from China'* and also found 1o be preliminarily countervailable by Australia.'?
a) Financial contribution
The reduction or exemption of income tax for a productive FIE provides a
countervailable subsidy. In particular, it provides a financial contribution in the form of revenue
foregone by the GOC, consistent with Section 771(5)(D)(ii) of the Act.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
The program is specific within the meaning of Section 771(5A)(D)(i) of the Act because
the exemption/reduction is limited as a matter of law to a group of enterprises or industries,
“productive FIEs.”
2. Provincial tax exemptions and reductions for “productive” FIEs
Under Article 9 of the FIE Tax Law, provincial govemments have the authority to grant

exemptions or reductions on local income taxes to productive FIEs. 124 As one example of this

See Circular of the State Administration of Taxation on How to Deal with Related Issues after
Cancellation of Several Previous Tax Preferential Policies on Foreign-Invested Enterprises and
Foreign Enterprises, Guo Shui Fa 2008 No. 23, Exhibit I11-74.

12! See Zhongwang Prospectus at 80-82, Exhibit I11-72; An Introduction to Zhaoqing,
Exhibit [11-7S; Company Profile of Xingfa Aluminum Co., Ltd.,, Exhibit III-76; Kam Kiu
Newsletter (May/June 2005), Exhibit 111-77; Company Profile of PanAsia Enterprisec Group
Ltd., Exhibit 11I-78; Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit IT1I-79.

12 See Canadian Statement of Reasons, Exhibit I11-7.

'2 pustralia Preliminary Determination, Exhibit I11-8.
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program in action, Article 2 of the Rules of Exemption and Deduction of Local Income Tax of
FIEs in Guangdong Province exempts “productive” FIEs from provincial income taxes during
the period covered by the “Two Free, Three Half” program described above. As indicated
above, tax breaks under this program remained available in the presumptive POl notwithstanding
changes in the corporate income tax law.'?

CBSA found this program provided countervailable benefits to producers of aluminum
extrusion products in its recent investigation.'?® Aluminum extrusion producers eligible for this
program, based on their status as FIEs that manufacture, include at least Asia Aluminum, Kam
Kiu, PanAsia, Tai-Ao, Xingfa and Zhongwang.'?’

a) Financial coatribution

An income tax reduction or exemption is a financial contribution in the form of revenue

forgone by the government. Section 771(5)(D)(ii) of the Act.
b) Benefit
The exemption provides a benefit to the recipient in the amount of the tax savings

pursuant to 19 C.F.R. § 351.509(a)(1).

124 See the FIE Tax Law, Exhibit 111-64; see also Issues and Decision Memorandum for
the Final Determination in the Countervailing Duty Investigation of Certain Kitchen Appliance
Shelving and Racks from the People's Republic of China (Jul. 20, 2009) (“Kitchen Shelving I1&D
Memo™) at 12.

128 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

126 See CBSA'’s Statement of Reasons at 66, Exhibit I11-7.

127 See An Introduction to Zhaoqing, Exhibit 111-75; Kam Kiu Newsletter (May/June
2005), Exhibit I11-77, Company Profile of PanAsia Enterprise Group Ltd., Exhibit I11.78;
Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit I11-79; Company Profilc of
Xingfa Aluminum Co., Ltd., Exhibit 111-76; Zhongwang Prospectus at 80-82, Exhibit I11-72.
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¢) Specificity

The program is specific within the meaning of Section 771(SA)D)(i) of the Act because

the exemption/reduction is limited as a matter of law to certain enterprises, “productive FIEs.”
3. Tax reductions for FIEs purchasing Chinese-made equipment

China’s tax rules provide certain incentives to FIEs investing in new equipment. In
China CFS Paper, the Department found that the Administrative Measures on Enterprise Income
Tax Credits for Purchase of Domestic Equipment by FIEs and Foreign Enterprises and the
Circular of the Ministry of Finance and the State Administration of Taxation on Enterprise
Income Tax Credits for Purchase of Domestic Equipment by Foreign Invested Enterprises and
Foreign Enterprises permits FIEs to obtain tax credits of up to 40 percent of the purchase value
of domestically-produced equipment in certain circumstances. Specifically, the credit is
available to FIEs (and other firms with foreign ownership) engaged in projects which are
classified in either the Encouraged or Restricted B categories of the Catalog of Industrial
Guidance for Foreign Investment. The credit applies to any domestically-produced equipment
so long as the equipment is not listed in the Catalog of Non-Duty-Exemptible Ariicles of
Importation. The program has been in effect since 1999 and its purpose, according to the GOC,
is to attract foreign investment.'?®

To receive a tax credit under this program, the requesting enterprise must submit an
application to the local tax authority within two months of purchasing equipment. Once

approved, the credit can be claimed on the enterprise’s income tax return. The amount of the

128 Soe the Administrative Measures on Enterprise Income Tax Credits for Purchase of
Domestic Equipment by FIEs and Foreign Enterprises, Guo Shui Fa 2000 No. 90 (May 18,
2000), Exhibit I11-80; see aiso Circular of the Ministry of Finance and the State Administration
of Taxation on Enterprise Income Tax Credits for Purchase of Domestic Equipment by Foreign
Invested Enterprises and Foreign Enterprises, (Cai Shui Zi 2000 No. 49) (Jan. 14, 2000),
Exhibit 111-81; China CFS Paper Preliminary Determination at 17495.
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credit is limited to the lesser of 40 percent of the purchase price of the domestically-produced

129 As

equipment or the incremental increase in income taxes owed over the previous year.
indicated above, tax brcaks under this program remained available in the presumptive POI
notwithstanding changes in the law.'®

Reasonably available information indicates that several aluminum extrusion producers in
China qualify as FIEs. These aluminum extrusion producers include but are not limited to Asia
Aluminum, Kam Kiu, PanAsia, Tai-Ao, Xingfa and Zhongwang.'*' Information relating to the
equipment purchases of these entities is not reasonably available to Petitioners.

a) Financial contribution
An income tax reduction is a financial contribution in the form of revenue forgone by the

government. Section 771(5)(D)(i1) of the Act.

b) Benefit

This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
The income tax credit is specific under Section 771(SAXC) of the Act because it is

contingent on the use of domestic over imported goods.

129 id

130 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

131 See An Introduction to Zhaoqing, Exhibit IT1-75; Kam Kiu Newsletter (May/June
2005), Exhibit II1-77; Company Profile of PanAsia Enterprise Group Ltd., Exhibit I1I-78;
Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit I1I-79; Company Profile of
Xingfa Aluminum Co., Ltd., Exhibit I1I-76; Zhongwang Prospectus at 80-82, Exhibit I11-72.
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4. Tax reductions for FIEs in designated geographic locations

The GOC uses special tax rates to encourage FIEs to locate in designated coastal
economic development zones, special economic zones, and economic and technical development
zones."”? This program was criginally created in 1988 under the Provisional Rules on Exemption
and Reduction of Corporate Income Tax and Business Tax of FIEs in Coastal Economic Zone of
the MOF, and it is currently administered under the F/E Tax Law, and Decree 85 of the State
Council of 1991 (“Decree 85).' Under Article 7 of the FIE Tax Law and Article 71 of Decree
83, “productive” FIEs located in the designated economic zones pay enterprise income tax at a
reduced rate of either 15 or 24 percent, depending on the zone.'> As indicated above, these
benefits continued into the presumptive POI notwithstanding the changes to China’s tax
regime.'*

Based on the addresses available to Petitioners, it appears that several producers of
aluminum extrusions are located in designated geographical areas and, therefore, eligible to
benefit from the tax breaks available under this progmm.136 In particular, Zhongwang reported

in its prospectus that the company is located in Liao Yang City, which is a coastal economic

132 See China's Notification Pursuant to Article XVI:1 of the GATT 1994 and Article 25
of the Agreement on Subsidies and Countervailing Measures at X, G/SCM/N/123/CHN (Apr. 13,
2006) (“GOC WTO Notification™), Exhibit I11-82.

'3 See the FIE Tax Law, Exhibit III-64; see also Decree 85, Exhibit 111-66.

134 See id; see also China CFS Paper 1&D Memo at 11, see also China Reciangular Pipe
and Tube Memo, at 10-11.

133 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

¢ See Zhongwang Prospectus at 80-82, Exhibit 111-72; An Introduction to Zhaoqing,
Exbibit I1I-75; Company Profile of Xingfa Aluminum Co., Ltd., Exhibit I1I-76; Kam Kiu
Newsletter (May/June 2005), Exhibit IT1-77; Company Profile of PanAsia Enterprise Group
Ltd.,, Exhibit I1I-78; Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit 111-79.

34

RS

-




“UBLIC FILE
\2¢

open zone.'” Xingfa’s 2007 Annual Report indicates that Foshan Xingfa Aluminum Profiles
Co,, Ltd,, one of Xingfa's subsidiaries, is located in the coastal economic open zone of Foshan
City, and has benefited from this program.'” Also, Asia Aluminum (China) Co., Lid. is located
at the Zhaoqing High and New Tech Development Zone in Guangdong Province.'* Notably,
CBSA found that this program provided countervailable subsidies to aluminum extrusion

0

producers in its recent investigation.'*

a) Financial contribution

An income tax reduction is a financial contribution in the form of revenue forgone by the
government. Section 771(5)(D)(ii) of the Act.

b) Benefit

This program provides a benefit to the recipient in the amount of the tax savings under

19 C.F.R. § 351.509(a)1).
c) Specificity

The income tax credit is specific under Section 77 1(5A)(D)(iv) of the Act because it is

limited to enterprises located in designated geographical regions.
s. Tax reductions for technology or knowledge-intensive FIEs

This subsidy program is available to FIEs that qualify as technology-intensive or

knowledge-intensive and have major products listed in the Catalogue of High and New

Technology Products of China promulgated by the Ministry of Science and Technology

137 See Zhongwang Prospectus at 1-22, Exhibit 111-72.
133 See Xingfa Aluminum 2007 Annual Report at 111, Exhibit I11-73.
139 See Company Profile of Asia Aluminum (China) Co., Ltd., Exhibit I11-83.

140 See CBSA 's Statement of Reasons at 60-61, Exhibit III-7.
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(“MOST™)."" Anticle 73 of the /mplementation Rules of the Income Tax Law of the People's
Republic of China of Foreign Investment Enterprises authorizes a reduced income tax rate of 15
percent for “productive” FIEs located in coastal economic zones, special economic zones, or
economic and technical development zones if they undertake, among other things, technology-
intensive or knowledge-intensive projects.'*> Additionally, FIEs that have been established in
zones specified by the State Council and that engage in projects encouraged by the GOC may
qualify for the reduced income tax rate of 15 percent upon approval of SAT.'** FIEs having
qualified products that account for 50 percent or more of total revenue pay a reduced income tax
rate of 15 percent.'® As indicated above, these benefits continued into the presumptive PO!
notwithstanding the changes to China’s tax regime.'**

MOST’s catalogue identifies a number of relevant products as eligible for this program
including aluminum fibers, alloy plates, and cxtrusion equipment.’*® Petitioners believe that a

number of Chinese aluminum extrusion producers are designated as high-tech enterprises by the

1 See GOC WTO Notification at V1, Exhibit 111-82.

2 See Implementation Rules of the Income Tax Law of the People’s Republic of China of
Foreign Investment Enterprises (June 30, 1991) (“Decree 85"), Exhibit I11-66; see also Citric
Acid I&D Memo at 16.

143 Id

144 /d_ Petitioners understand that in 2009 China unified the enterprise tax rate and Jocal
enterprise tax rate for domestic and foreign enterprises at 25 percent, although companies
previously enjoying a preferential rate would continue to do so. See Notification of the State
Council on Carrying out the Transition Preferential Policies concerning Enterprise Income Tax,
Guo Fa 2007 No. 39, Exhibit HI-6S; see also Enterprise Income Tax Law, Exhibit I11-68.

"5 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit IT11-65.

"8 See Catalogue of High and New Technology Products of China (2006) (“MOST
Catalogue "), Exhibit 111-84.
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GOC and have received benefits under this program.'"” Producers that have been designated as
high- and ncw-technology companies by the relevant authorities include: Kam Kiu, Tai-Ao,
Xingfa, ;md Zhongwang.'*® Consequently, the information available to Petitioners indicates that
many Chinese producers and exporters of aluminum cxtrusions are eligible for this program.
a) Financial contribution
An income tax reduction is a financial contribution in the form of revenue forgone by the
government. Section 771(5)(D)(ii) of the Act.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings under
19 C.F.R. § 351.509(a)(1).
c) Specificity
The program is specific within the meaning Section 771(SAXD)(i) of the Act because the
exemption/reduction afforded by this program is limited as a matter of law to certain enterprises,
“productive FIEs.”
6. Tax reductions for FIEs that are also HNTEs
The GOC provides tax benefits to FIEs recognized as high o; new technology enterprises
(“HNTEs") established in State high or new technology industrial development zones, and for
149

advanced technology enterprises with foreign investment.'” This program is conducted under

47 This program was investigated by CBSA. See CBSA 's Statement of Reasons at 74,
Exhibit I111-7.

148 Gee “Kam Kiu Aluminum Extrusion Co. Was Designated as ‘Guangdong Provincial
Export Famous Brand,’” China Aluminum Net (Aug. 20, 2009), Exhibit I11-85; Company Profile
of Tai-Ao Aluminum (Taishan) Co., Lid, Exhibit I1I-79; Xingfa Aluminum 2007 Annual Report
at 111, Exhibit IT1-73; Zhongwang Prospectus at 127, Exhibit III-72.

9 See GOC WTO Notification at VIII-IX, Exhibit 111-82.
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the auspices of MOF, SAT, MOFCOM and MOST."*® As indicated above, these benefits
continued into the presumptive POI notwithstanding the changes to China’s tax rcgimc."’

China reported to the WTO that the program works as follows: FIEs designated as
HNTE: established in high or new technology industrial development zones pay income tax at
the reduced rate of 15 percent. '*? In addition, Sino-foreign joint ventures scheduled to operate
for at least ten years and designated as HNTEs established in high or new technology industrial
development zones pay no income tax for their first two years of profitability and at half the
normal rate for the next three years.'*> FIEs in high and new technology industrial development
zones are also eligible to benefit from additional tax preferences administered by the
governments of the zones themselves.'**

As previously reported, several Chinese aluminum extrusion producers have been
designated as HNTEs and are located in the designated development. These companies include

Kam Kiu, Tai-Ao, Xingfa, and Zhongwang.'* The Department should investigate this and

similar programs at the national, provincial, and local levels.

10 See id.

13! See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-6S.

152 See id.

133 See id.

134 See id,

133 See “Kam Kiu Aluminum Extrusion Co. Was Designated as ‘Guangdong Provincial
Export Famous Brand,”” China Aluminum Net (Aug. 20, 2009), Exhibit 111-85; Company Profile

of Tai-Ao Aluminum (Taishan) Co., Ltd, Exhibit I1I-79; Xingfa Aluminum 2007 Annual Report
at 111, Exhibit II1-73; Zhongwang Prospectus at 127, Exhibit I1I-72,

38




“UBLIC FILE
\2

a) Financial contribution
An income tax reduction is a financial contribution in the form of revenue forgone by the
government. Section 771(5)(D)(ii) of the Act.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
The program is specific within the meaning Section 771(5A)(D)Xi) of the Act because the
exemption/reduction is limited as a matter of law to certain enterprises, in this case FIEs that are
also HNTES.

7. Tax reductions for HNTEs involved in designated projects

Under China’s new tax regime, enterprises that are qualified as HNTEs are entitled to a
reduced tax rate of 15 instead of 25 percent.'*® Additional tax benefits may also be available to
HNTEs. For example, Circular Guofa 2007 No. 40 provides that certain HNTEs that locate a
special economic zone (i.e. Shenzhen, Zhuhai, Shantou, Xiamen or Hainan Special Economic
Zone) or in the Pudong New District of Shanghai are exempt from income taxes for the first two
years after caming income from production and pay only half of the standard tax rate for the next

three years.'*” There are certain additional requirements related to how long a company has been

in existence.'*®

16 See Enterprise Income Tax Law, Exhibit 111-68.

137 See Notification of the State Council on Providing Transitional Preferential Tax
Treatments to High-tech Enterprises Newly Set up in Special Economic Zones and in Pudong
New District of Shanghai, Guo Fa 2007 No. 40, Exhibit 1I1-86.

138 See Regulations of Implementation of the Enterprise Income Tax Law, Exhibit 111-87;
see also Administrative Measures Governing the Recognition of High or New Technology
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Companies must be engaged in certain fields to receive support under this program.'”

1% The projects

There are, however, more than 200 categories of projects that confer eligibility.
include the use of certain technologies such as “deep processing technology of alloy materials of
aluminum, magnesium and titanium™ and “low-cost and high performance processing technology
of composite metal materials.” There are additional requirements related to revenue streams,
intellectual property rights, and R&D.'®!

As indicated in the section above, several Chinese aluminum extrusion producers have
been designated as having high or new technology, making these companies eligible for tax
reductions under this program. These companies include Kam Kiu, Tai-Ao, Xingfa, and
Zhongwang. 162

a) Financial contribution

An income tax exemption or reduction qualifies as financial contribution in the form of

revenue forgone by the government. Section 771(SYD)(ii) of the Act.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the

program. 19 C.F.R. § 351.509(a)(1).

Enterprises, Exhibit 111-88; Circular of the State Administration of Taxation on the Issues
Concerning Implemeniation of the Preferential Income Tax for High or New Technology
Enterprises, Exhibit I111-89.

139 See id,

160 See id

16! See id.

162 Gee “Kam Kiu Aluminum Extrusion Co. Was Designated as ‘Guangdong Provincial
Export Famous Brand,”” China Aluminum Net (Aug. 20, 2009), Exhibit I11-85; Company Profile

of Tai-Ao Aluminum (Taishan) Co., Ltd, Exhibit 11I-79; Xingfa Aluminum 2007 Annual Report
at 111, Exhibit III-73; Zhongwang Prospectus at 127, Exhibi¢ IT11-72.
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c) Specificity

The program is specific within the meaning Section 771(SAXD)(i) of the Act because it

is limited as a matter of law to only certain enterprises, HNTEs.
8. Tax offsets for research and development at FIEs

According to China’s 2006 subsidies notification to the WTO, the GOC maintains
preferential tax policies for research and development at FIEs. The program is authorized by
SAT Circular Guo Shui Fa 1999 No. 173 and is administered by MOF and SAT.'® According
to China’s WTO notification, “the actual expenses of foreign-invested enterprises on research
and development conducted in China, which have increased ten per cent or more from the
previous year, may be offset by 50 percent from the taxable income of the year.”'®* As indicated
above, these bencfits continued into the presumptive POI notwithstanding the changes to China’s
tax regime.'®

Petitioners believe that one or more Chinese aluminum extrusion producers may have
received tax benefits under this program. Kam Kiu, Tai-Ao, Xingfa, and Zhongwang have all
been recognized as high and new technology companies and would therefore appear to be
cligible for benefits due to their investments in technology. ' Consequently, the Department

should investigate this and similar programs on the national, provincial, and local levels.'®’

183 See GOC WTO Notification at XXVII, Exhibit 111-82.

18 See id.

15 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

166 See Supra Section B.6.

167 CBSA recently investigated this program relative to aluminum extrusion producers.
See CBSA's Statement of Reasons at 74, Exhibit 111-7.
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a) Financial contribution
Pursuant to Section 771(5)(D)(ii) of the Act, income tax offsets constitute financial
contributions in the form of revenue forgone by the government.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
The program is specific within the meaning of Section 771 (5A)(D)(i) of the Act because
168

the offset is limited as & matter of law to certain enterprises, i.e., FIEs.

9. Tax credits for domestically-owned companies purchasing Chinese-
made equipment

According to China's WTO subsidies notification, the GOC offers preferential income
tax policies to domestic enterprises if these enterprises upgrade their manufacturing operations

1% The notification explains that domestic enterprises which

with Chinese-made equipment.
upgrade technology consistent with the GOC industrial policies may deduct 40 percent of the
cost of equipment from their next year's income tax obligation.”o In those circumstances where

the income tax due is less than the 40 percent of the cost of the machinery, the remainder of the

cost may be deducted in subsequent years, for a period up to five years.'”'

"% See SAT's Circular on Certain Issues Regarding Expenses on Research and
Development to Be Offset from Taxable Income of FIEs, Guo Shui Fa 1999 No. 173, Exhibit 111-
90.

19 Spe GOC WTO Notification at LIX, Exhibit 111-82.
170 See id,

™ See id
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During the Department’s investigation of welded line pipe, the GOC stated that this
program was terminated effective January 1, 2008 pursuant to the Circular on Relevant Issues
with Respect to Ceasing Implementing of Income Tax Credit to Purchase of Domestically
Produced Equipment by Enterprixes.m The Department should, however, examine whether
benefits under this program have actually terminated, were grandfathered, or continue under a
new name.'” Petitioners respectfully request that the Department investigate whether Chinese-
owned producers of aluminum extrusions in China, including but not limited to, Guangdong
Fenglu, Guangdong Hao Mei and Shandong Nanshan, benefitted from countervailable subsidies
provided under this program in the presumptive POI.

a) Financial contribution

Pursuant to Section 771(S)(D)(ii) of the Act, income tax credits constitute financial

contributions in the form of revenue forgone by the government.

b) Benefit

This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).

c) Specificity
The income tax credit is deemed specific under Section 771(5A)(C) of the Act because it

is contingent upon the use of domestic over imported goods.

"2 Welded Line Pipe 1&D Memo at 79.
13 CBSA investigated this program in its recent inquiry into subsidies conferred on the

production and sale of aluminum extrusions. See CBSA ‘s Statement of Reasons at 74, Exhibit
I11-7.
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10.  Tax reductions for export-oriented FIEs

An FIE may continuc to pay income tax at half the standard rate following the expiration

of the five-year term of the “Two Free, Three Half” program if its exports constitute 70 percent

174

of sales.”” Export-oriented enterpriscs in special economic and other specially designated zones

already eligible to pay half the standard income tax rate may have their rate further reduced

through this program pursuant to the Rules for the Implementation of the Income Tax Law of the

People's Republic of China for Enterprises with Foreign Investment and Foreign Enterprises.'™

As indicated above, these benefits continued into the presumptive POI notwithstanding the
changes to China’s tax regime,'” and CBSA found this program be to countervailable in its

recent investigation.'”’

Several Chinese aluminum extrusion producers qualify as F 1Es'"® and, to the extent that

they satisfy the requisite export levels, likely benefit from this program. For example, Kam Kiu

declares that it exports more than 80 percent of its production.'”

17 See Article 75 of the Rules for the Implementation of the Income Tax Law of the
People's Republic'of China for Enterprises with Foreign Investment and Foreign Enterprises
(the “Rules for the Implementation of FIE Tax Law”), Exhibit 111-66; Article 6 and 8 of the FIE
Tax Law, Exhibit 111-64; see also GOC WTO Notification, Exhibit 111-82.

173 See Rules for the Implementation of FIE Tax Law, Exhibit I111-66.

' See Notification of the State Council on Carrying out the Transition Preferential
Policies Concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

177 See CBSA'’s Statement of Reasons at 65, Exhibit 111-7.

1% See Zhongwang Prospectus at 80-82, Exhibit II1I-72; An Introduction to Zhaoging,
Exhibit III-75; Company Profile of Xingfa Aluminum Co., Lid., Exhibit 111-76; Kam Kiu
Newsletter (May/June 2005), Exhibit I11-77, Company Profile of PanAsia Enterprise Group
Ltd., Exhibit I11-78; Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit I11-79.

179 See Company Profile of Kam Kiu Aluminum Group, Exhibit I11-91.
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a) Financial contribution
Pursuant to Scction 771(5)(D)(ii) of the Act, tax reductions constitute financial
contributions in the form of revenue forgone by the government.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
This program is deemed specific pursuant to Section 771(5A)(B) of the Act because it is
contingent upon export performance.

11.  Tax refunds for reinvestment of FIE profits in export-oriented
enterprises

FIEs that re-invest profits into the same FIE, or use those profits to establish another FIE
(or high-technology company), are eligible for complete refunds of the corporate income tax
already paid on the invested amount, so long as the recipient of the investment is export-oriented
and scheduled to operate for at least five years. This program is authorized by The Ministry of
Finance and State Administration of Taxation's Notice on Preferential Tax Policies for
Supplementary Investment of Foreign lnvestea Enterprises'®® and The State Administration of

Taxation's Supplementary Notice on Preferential Tax Policies for Supplementary Investment of

180 See Ministry of Finance and State Administration of Taxation Notice on Preferential
Tax Policies for Supplementary Investment of Foreign Invested Enterprises (June 1, 2002),
Exhibit ITI-92.
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Foreign Invested Enterprises.'® As indicated above, these benefits continued into the
presumptive POI notwithstanding the changes to China’s tax regime.'®
Aluminum extrusion producers with foreign investment are eligible for this program
provided the entities in which they invest meet the export threshold. Given the substantial
imports of aluminum extrusions into the United States, and demonstrated export orientation of
certain produccrs,m Petitioners have every reason to belicve that some of the companies that are
the focus of this Petition benefit from this program.'®
a) Financial contribution
Consistent with Section 771(5)(D)(ii) of the Act, income tax exemptions are financial
contributions in the form of revenue forgone by the government.
b) Benefit
This program provides a benefit to the recipient in the amount of the tax savings from the
program. 19 C.F.R. § 351.509(a)(1).
c) Specificity
This program is deemed specific because it is contingent upon export performance.

Section 771(SA)B) of the Act.

18! See Supplementary Circular Concerning the Preferential Policy for Enterprises with
Foreign Investment, Guo Shui Han 2003 No. 368, Exhibit I11-93.

182 See Nortification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

18 See Company Profile of Kam Kiu Aluminum Group, Exhibit 111-91.

18 See CBSA s Statement of Reasons at 74, Exhibit I11.7.
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12, Tax exemptions and reductions for enterprises that utilize recycled
materials

As China reported to the WTO, the GOC has implemented a program to assist companies
that recycle.'®® The stated policy objective of this program is to “protect the environment and
encourage the recycling of resources.”'*® According to the GOC, the authority for this
legislation is MOF Circular Cai Shui Zi No.001 of 1994, and the program is administered under
the auspices of MOF and SAT."®” Under this program, enterprises that use waste materials (such
as scrap) for production are eligible for exemptions or reductions of income tax for five years.'®
For the reasons indicated above, these benefits likely continued into the presumptive POl
notwithstanding the changes to China’s tax regime."*

The information available to Petitioners indicates that aluminum extruders are eligible for
this program based on their use of scrap metals in production. For example, Chalco Nanhai

Alloy Co., Ltd. reportedly recycles aluminum scrap.'®® The China Nonferrous Metals Industry

Association also has indicated that the “Chinese government will continue to support recycling

135 See GOC WTO Notification at XIX, Exhibit ITI-82.

186 See id.

187 See id

188 See MOF & SAT Circular on Several Preferential Corporate Income Tax Policies,
Circular, Cai Shui Zi 1994 No. 001, Exhibit I11-94.

'8 See Notification of the State Council on Carrying out the Transition Preferential
Policies concerning Enterprise Income Tax, Guo Fa 2007 No. 39, Exhibit I11-65.

190 See “Scraps Recycled into Aluminum Billets to Build Renewable Economy,” Foshan
Daily (Feb. 3, 2010), Exhibit IT1-9S.
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businesses and scrap metals.”’®’ The Department should investigate the extent to which this
program benefitted producers of the subject merchandise.
a) Financial contribution
Tax exemptions and reductions for enterprises utilizing waste materials qualify as
financial contributions in the form of revenue foregone by the GOC under Section 771(5XD)(ii)
of the Act.
b) Benefit
The program provides a benefit to the recipient in the amount of tax savings. 19 C.F.R. §
351.509(a)(1).
c) Specificity
This program is de facto specific under Section 771(SA)YD)(iii)(I) of the Act because it is
limited to a small number of recipients. This program is also specific within the meaning
Section 771(5A)(DXi) of the Act because the exemptions or reductions it affords are limited as a
matter of law to certain enterprises -- those that use waste or recycling materials for production.

13.  Accelerated depreciation for enterprises located in the Northeast
Region

The Department has previously investigated preferential income tax policies for
enterprises located in China’s Northeast.'” Under the Northeast Tax Preference Policy,
enterprises located in the Heilongjiang, Jilin, and Liaoning Provinces may:

. Reduce the depreciation life of fixed assets by up to 40 percent for tax purposes,

thereby increasing the annual amount of degrecialion expense which may be
deducted from the company’s income tax;'”* and

19" “China Scrap Metals Output Up Quickly Jan-Sep - Indus,” Worldal.com (Nov. 17,
2006), Exhibit 111-96.

192 See China OCTG I&D Memo a1 26.
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. Shorten the period of amortization of intangible assets by up to 40 percent for tax
purposes, resulting in a larger annual tax deduction for amortization expense.

As the GOC has emphasized, the Northeast Tax Preference Policy significantly reduces
an enterprise’s tax liability. The GOC’s ofticial news agency, Xinhua, reported that tax
exemptions granted to the first company to receive benefits under the policy totaled 96.84
million RMB for a single quarter alone.'*

Information conceming the income taxes paid and the tax deductions taken by aluminum
extrusion producers located in the Northeast Region is not reasonably available to Petitioners. It
is, however, likely that aluminum extrusion producers benefited from the Northeast Tax
Preference Policy as a consequence of their involvement in an industry that requires significant
investment in plant and machinery, resulting in significant depreciation. For example,
Zhongwang is located in the Northcast and reported that during the first half of 2009, its
depreciation of its property, plant, and equipment amounted to 161.753 million RMB.'®®

a) Financial contrition

The Northeast Tax Preference Policy provides a financial contribution in the form of

revenue foregone within the meaning of 771(S}(D)Xii) of the Act. Specifically, the program

193 See Circular of the Ministry of Finance and the State Administration of Taxation on
Preferential Enterprise Income Tax Policies for Revitalization of Northeast Old Industrial Bases,
Cai Shui 2004 No.153, Exhibit II1-97; see also Circular of the Ministry of Finance and the State
Administration of Taxation on the Assets Depreciation and the Implementation Caliber of
Amortization Policy in the Northeast Old Industrial Bases, Cai Shui 2005 No.17, Exhibit 111-98.

194 See id.

195 See *“Northeast Preferential Enterprise Income Tax Policy Became Effective, First
Claimant Got 96.48 million Yuan of Taxes Waived,” Xinhua Net, (Oct. 22, 2004), Exhibit I11-
99.

196 See 2009 Interim Report of China Zhongwang Holding Limited at 31, Exhibit HI-
100.
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permits a company in the Northeast Region to deduct a larger amount of depreciation and
amortization expenses, thereby reducing the company’s income tax otherwise due to the
government.
b) Benefit
The effect of the Northeast Tax Preference Policy is to lower the tax burden for eligible
companies. In this manner, it confers a benefit on the recipient within the meaning of Section
771(S)E) of the Act.'”’
c) Specificity
The subsidies provided by the Northeast Tax Preference Policy are available only to
comﬁanies located in Heilongjiang, Jilin, and Liaoning Provinces. As a result, such benefits are
limited to a designated geographical region within the jurisdiction of the authority providing the
subsidy, i.e., the GOC, and are specific under Section 771(5A)(DXiv) of the Act.
14.  Tax forgiveness for enterprises in the Northeast Region
Pursuant to the Circular of the Ministry of Finance and the State Administration of
Taxation on Exempting the Tax Arrears of the Enterprises in Northeast Old Indusirial (the
“Northeast Tax Forgiveness Program™), the GOC dirccts provincial and local governments to
forgive the tax arrears of enterprises located in China's Northeast.'® Although the tax returns
and payments of potential respondents are not reasonably available to Petitioners, Zhongwang is

located in the Northeast region and is therefore eligible for this program.'®®

%7 See Countervailing Duties (Final Rule), 63 Fed. Reg. 65348 (Nov. 25, 1998), at
65375-65376.

198 See Circular of the Ministry of Finance and the State Administration of Taxation on
Exempting the Tax Arrears of the Enterprises in Northeast Old Industrial, Cai Shui 2006 No.167,
Exhibit 111-101.

19 See Company Profile of Liaoning Zhongwang, Exhibit I11-29,
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a) Financial contribution
The Northcast Tax Forgiveness Program provides a financial contribution under Section
771(5)(D)(ii) of the Act in the form of revenue foregone by the GOC.
b) Benefit
The amount of the benefit from this program is the amount of the tax forgiveness under
Section 771(5)(E) of the Act.
c) Specificity
The subsidies provided by the Northeast Tax Forgiveness Program arc available only to
companies located in the Heilongjiang, Jilin, and Liaoning Provinces in Northeast China. Thus,
such subsidies are limited to a designated geographical rcgion within the jurisdiction of the
authority providing the subsidy, i.e., the GOC, and are therefore specific within the meaning of
Section 771(SA)D)(iv) of the Act.
C. Other Tax Programs
1. VAT and tariff exemptions on imported equipment
The State Council’s Circular on Adjusting Tax Policies on Imported Equipment (Guofa
No. 37) exempts both FIEs and certain domestic enterprises in encouraged industries from
paying VAT and tariffs on imported equipment not for resale.® The objective of this program
is to encourage foreign investment and to introduce advanced equipment from abroad into China

201

and upgrade domestic industrial technology.™ The Department has countervailed this program

in past investigations.2” This program also was found to bc countervailable by both the

3 See Circular of the State Council Concerning the Adjustment in the Taxation Policy of
Import Equipment, Guo Fa 1997 No. 37, Exbibit I1I-102; see also CFS I1&D Memo at 13.

0 14 See also GOC WTO Notification at LX, Exhibit I1I-82.
2 See e.g., China OTR Tires I&D Memo at 22-23.
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Canadian and Australian authorities in their subsidies investigations of aluminum extrusion
products from China.®®

The information reasonably available to Petitioners indicates that a number of companies
that produce aluminum extrusions in China, including Asia Aluminum, Kam Kiu, PanAsia, Tai-
Ao, Xingfa and Zhongwang, imported foreign-made equipment. For instance, Xingfa states on
its website that its workshops and production lines arc “armed with first-rate cquipments
imported from Britain, U.S.A., Switzerland, Italy, and Taiwan.”** Zhongwang's prospectus also
indicates that the company’s “machinery and equipment are primarily purchased and imported
208

from manufacturers in Japan, Germany, Italy, Switzerland and Spain.
a) Financial contribution
Import tariff and VAT exemptions provide a financial contribution in the form of revenue
foregone by the GOC. Section 771(S)(D)(ii) of the Act.
b) Benefit
This program provides a benefit to the recipient in the form of the tax savings from the
program. 19 C.F.R. § 351.510(a)(1).
¢) Specificity
The Department has found this program to be specific on a de facto basis under Section

771(SAYD)(ii)(1) of the Act because the actual recipients of the subsidy are limited in

203 See CBSA 's Statement of Reasons at 66-67, Exhibit 111-7; Australia Preliminary
Determination, Exhibit I11-8.

204 ingfa website, Exhibit 111-103.

205 See Zhongwang Prospectus at 2, Exhibit III-72.
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number.2% It is also specific because it is essentially limited to FIEs. Section 771({SA)D)(i) of
the Act.
2. VAT rebates on FIE purchases of Chinese-made equipment

As outlined in the Interim Administrative Measures on Purchase of Domestic Equipment
by Projects with Foreign Investment (the “1999 VAT Measures™), the GOC refunds the VAT on
FIE purchases of certain domestically-produced equipment. Article 3 of the /999 VAT Measures
specifies that this program is limited to FIEs. Article 4 defines the type of equipment eligible for
the VAT exemption, which includes equipment falling under the “Encouraged™ and “Restricted
B” categories listed in the Notice of the State Council Concerning the Adjustment of Taxation
Policies for Imported Equipment and equipment for projects listed in the Catalogue of Key
Industries, Products and Technologies Encouraged for Development by the State. VAT rebates
on domestically-produced equipment are granted to FIEs upon presentation of documents
showing their FIE status.2”’

Based on publicly-available information, the following Chinese aluminum producers
qualify as FIEs: Asia Aluminum, Kam Kiu, PanAsia, Tai-Ao, Xingfa and Zhongwang. 2%
Because certain producers of aluminum extrusions are likely to have purchased machinery used

to manufacture subject merchandise from domestic sources in China, there is a reasonable basis

2% See China OTR Tires I&D Memo at 22; see also China CFS Paper 1&D Memo, at 87-
88.

7 See Interim Administrative Measures on Purchase of Domestic Equipment by Projects
with Foreign Investment, Guo Shui Fa 1999 No. 171, Exhibit 111-104; see also Notice of the
State Council Concerning the Adjustment of Taxation Policies for Imported Equipment, 1997
No. 37, Exhibit I11-102; China CFS Paper 1&D Memo at 13.

208 See An Introduction to Zhaoging, Exhibit II1-75;, Kam Kiu Newsletter (May/June
2005), Exhibit 111-77; Company Profile of PanAsia Enterprise Group Ltd., Exhibit 111-78;
Company Profile of Taiao Aluminum(Taishan) Co., Ltd, Exhibit I11-79; Company Profile of
Xingfa Aluminum Co., Ltd., Exhibit III-76; Zhongwang Prospectus at 80-82, Exhibit I11-72.
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to believe that some producers of aluminum extrusions have benefited from the VAT rebate

program.2”

a) Financial contribution
The VAT refund program for purchases of domestic equipment qualifies as a financial
contribution under 19 U.S.C. § 1677(5)XD)(ii) because it involves revenue foregone by the
Chinese government.
b) Benefit
This program provides a benefit to the recipient in the form of the tax savings from the
program. 19 C.F.R. § 351.510(a)(1).
c) Specificity
The Department has found this program to be specific on a de facto basis under Section
T71(SA)D)(iti)(I) of the Act because the actual recipients of the subsidy are limited in
number.?' It is also specific-because it is limited to FIEs. Section 77195A)(D)(i) of the Act.
3. City tax and surcharge exemptions for FIEs
In Certain Kitchen Shelving and Racks from the People's Republic of China: Final
Affirmative Countervailing Duty Determination (“Kitchen Shelving”), the Department found a
program that provides exemptions from city construction and education taxes for FIEs.”"!
Pursuant to the Circular on Temporarily Not Collecting City Maintenance and Construction Tax

and Education Fee Surcharge for FIEs and Foreign Enterprises (Guo Shui Fa 1994 No. 38), the

% See CBSA''s Statement of Reasons at 74, Exhibit I11-7.
M0 CFS Paper I&D Memo at 13.
M Certain Kitchen Shelving and Racks from the People's Republic of China: Final

Affirmative Countervailing Duty Determination, 74 Fed. Reg. 37012 (July 27, 2009) (“Kitchen
Shelving Final Determination”), and Kitchen Shelving 1& D Memo at 13.

54




. —.w FILE
V0

tax authorities exempted all FIEs and foreign entcrprises from the city maintenance and
construction taxes and the education fee surcharges.?'? The city maintenance and construction
tax is normally seven percent of a company’s VAT payable, while the education fee surcharge is

23 The Department also preliminarily

normally three percent of a company's VAT payable.
countervailed this program in its investigation of Certain Coated Paper from China 2"

Potential respondents Asia Aluminum, Kam Kiu, PanAsia, Tai-Ao, Xingfa and
Zhongwang are FIEs that would be exempt from the relevant charges and fees under this
program.*

a) Financial contribution

Consistent with Section 771(5)}(D)(ii) of the Act, exemptions from various government

taxes, fees, and surcharges are financial contributions in the form of revenue forgone by the

government.

b) Benefit

The exemptions provided under the program confer a benefit in the amount of the taxes

or charges otherwise due but not collected. 19 C.F.R. § 351.509(a)(1).

252 Id
213 Id

24 See Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed
Presses from the People 's Republic of China: Initiation of Countervailing Duty Investigation, 74
Fed. Reg. 53703 (Oct. 20, 2009) (““Certain Coated Paper Initiation Notice™).

213 See An Introduction to Zhaoging, Exhibit HI-7S; Kam Kiu Newsletter (May/June
2005}, Exhibit I11-77; Company Profile of PanAsia Enterprise Group Ltd., Exhibit I11-78;
Company Profile of Taiao Aluminum (Taishan) Co., Ltd., Exhibit I1I-79; Company Profile of
Xingfa Aluminum Co., Ltd., Exhibit 11I-76; Zhongwang Prospectus at 80-82, Exhibit I11-72.
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c) Specificity
The exemptions afforded by this program are limited as a matter of law to certain
enterprises -- FIEs, and are therefore specific under Section 771(SA)YD)(i) of the Act.

4. Exemptiouns from administrative charges for companies in industrial
zones

The Zhaoqing High-Tech Industry Development zone where Asia Aluminum is located
proclaims on its website that its residents are exempt from any administrative charge that might
be levied by municipal authoritics.?'® In addition, “operative charges” are imposed at only half
the normal rate and certificates are issued for only the cost of production.?'” These exemptions
from government fees are countervailable subsidies.

a) Financial contribution

Consistent with Section 771(5)(D)(ii) of the Act, exemptions from the municipal
government fees and taxes constitute financial contributions in the form of revenue forgone by
the government.

b) Benefit

The exemptions provided under the program confer a benefit in the amount of the
exemption or reduction of taxes otherwise due. 19 C.F.R. § 351.509(a)(1).
c) Specificity
The exemption or reduction of fees due is specific because the municipal authorities have
designated certain geographical region within their jurisdictions for disparate treatment within

the mecaning of Section 771(5A)(D)(iv) of the Act.

218 An Introduction to Zhaoqing, Exhibit ITI-108,

by Id
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D. Grant Programs
1. The State Key Technology Renovation Project Fund
The Department has countervailed the State Key Technology Renovation Project Fund

28 The program was created pursuant to state circular

program in past investigations.
Guojingmao Touzi (1999) No. 886 (“Circular No. 886™), and operates under regulatory
guidclines including the Measures for the Administration of National Debt Special Fund for
Na{ional Key Technology Renovation Project (the “Special Fund Measures™), Guojingmao Touzi
(1999) No. 122, Guojingmao Touzi (1999) No. 1038, and Guojingmao Touzi (2000) No. 822"
According to the GOC, the program is intended to promote: (a) technological renovation in key
industries, enterprises, and products; (b) technology upgrades; (c) improvements in product
structure, (d) improvements in quality; (€) increases in supply; (f) the expansion of domestic
demand; and (g) further development of the state economy.??°

Under this program, companies apply for funds to cover the cost of financing specific
renovation projects. Under Paragraph 9 of the Speciz;l Fund Measures, payments are disbursed
in the form of “project investment facility” grants covering two years of interest payments on
loans to fund the project, or up to three years for enterprises located in the northeast, central or

western areas of China.' The total amount of the grant is not to exceed 15 percent of the

218 See e.g., China OTR 1&D Memo at 23-24; China OCTG 1&D Memo at 15-16.

9 See Coated Free Sheet Paper From the People’s Republic of China: Amended
Preliminary Affirmative Countervailing Duty Determination (“China CFS Paper Preliminary
Determination™), 72 Fed. Reg. 17484 (Apr. 9, 2007) at 17491,

20 See id

2 See Circular of the Administrative Measures on the State Key Technology Renovation
Projects and the Administrative Measures on Special Fund Generated by Treasury Bonds for the
State Key Technology Renovation Projects, Guo Jing Mao Touzi 1999 No. 886 at 10, Exhibit
111-106.
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project cost.?? Under Article 11 of the Special Fund Measures, Key Technology Program funds
may also be disbursed as “loans interest grants,” which are calculated with reference to the
amount of the project loans and prevailing interest rates during a period of one to two years.22?

Article 4 of Circular No. 886 states that the recipients of these funds will be selected
primarily from large state-owned enterprises and large-sized state holding enterprises among the
512 key enterprises, 120 pilot enterprise groups, and other leading enterprises.2* Article 4 also
states that preference in recipient selection will be given to the “old industrial bases in north-east,
central, and western areas.” ¥

As companies engaged in an industry strongly encouraged and supported by the GOC,
leading Chinese aluminum extrusion producers should be eligible for this program.
Zhongwang's 2009 Interim Report, for example, shows that the company received 9.24 million

226

RMB from the GOC in 2009 for its technology research projects (and market development). !

Xingfa was also granted government subsidies totaling 2.927 million RMB in 2008 for certain

research projects and other activities.*”’”

22 o0 id,
23 See id.
24 See id.
228 See id,

226 See 2009 Interim Report of China Zhongwang Holdings Limited at 54, Exhibit I11-
100.

27 See 2008 Annual Report of Xingfa Aluminium Holdings Limited at 99, Exhibit I11-
107.

58




PUBLIC FILE
\ ok

a) Financial contribution

This program provides a financial contribution through a direct transfer of funds within
the meaning of Section 771(5)(D)(i) of the Act.
b) Benefit
This program provides a benefit in the amount of the grant(s) according to 19 C.F.R. §
351.504(a).
¢) Specificity
This program is specific under Section 771(SAXD)(i) of the Act because it is limited as a
matter of law to certain enterprises, i.e., large-sized state-owned enterprises and large-size state
holding enterprises among the 512 key enterprises, 120 pilot enterprise groups and the leading
enterprises in industries.””® Petitioners further note that pursuant to Article 10.2 of China’s WTO
Accession Protocol, subsidies provided to SOEs are deemed specific when SOEs are the
predominant recipients of such subsidies or receive disproportionately large amounts of such
subsidies.
2. The State Science and Technology Support Scheme
As explained in the Circular of Ministry of Science and Technology and Ministry of
Finance on Printing and Distributing Interim Measures on Administration of State Science and
Technology Support Scheme, the State Science and Technology Scheme was established to

implement the National Mid-term and Long-term Science and Technology Plan (2006-2020).230

228 See China CFS Paper Preliminary Determination at 17491
9 Qo0 China's WTO Accession Protocol, art. 10.2, Exhibit 111-45.
20 See Circular of Ministry of Science and Technology and Ministry of Finance on

Printing and Distributing Interim Measures of Administration State Science and Technology
Support Scheme, Guo Ke Fa Ji Zi 2006 No.331, Exhibit I1I-108.
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Supervised by MOST and MOF, the State Science and Technology Scheme supports research
aimed at resolving scientific or technological problems in the area of economic and social
development through grants from the central government.?'

The information available to Petitioners indicates that aluminum extruders are eligible for
this program because extrusions are encouraged and supported by the GOC. Moreover, the GOC
uses the goals espoused i.n its industrial policies to select grant recipients.

Zhongwang announced at the start of 2009 that the company’s technology research
project for complex aluminum products was selected by the MOST as a project under the State
Science and Technology Scheme.?? As a result, the evidence available to Petitioners indicates
that this program provides benefits to producers of the subject merchandise.

a) Financial contribution

This program provides a financial contribution because it represents a direct transfer of
funds in the form of a grant consistent with Section 771(5)(D)(i) of the Act.

b) Benefit

Grants provided under the State Science and Technology Scheme provide a benefit in the
amount of the grant(s) according to 19 C.F.R. § 351.504(a).
c) Specificity
The information available to Petitioners indicates that this program is specific because
recipients are selected based on the GOC’s designation of certain industries for development in

its industrial planning documents. As discussed in the sections above, the GOC has developed a

B Soe id

22 Soe Zhongwang, “Our Company’s Research and Development Project Is Selected by
‘the State Science and Technology Scheme of the 11% Five-Year' (May 13, 2009), Exhibit I11-

109.
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series of policies and measures 10 encourage and support aluminum extrusion producers to
develop high-value-added and technology-intensive extrusion products through various means
including funds for technology research.? In this instance, the funding is intended to resolve
problems in producing technology-intensive products such as aluminum extrusions. As the
experience of Zhongwang shows, this program is specific as a matter of law pursuant to Section
T71(SA)D)(i) of the Act.

Additionally, subsidies provided under State Science and Technology Support Scheme
are specific because of the discretion the GOC exercises in selecting beneficiaries. 4 Only those
entities that MOST considers “excellent” may participate in this program.®* As a result, the
program is also specific under Section 771(5A)(D)(ii)(T) of the Act as well as Section
771(SA)D)(ii)(I1I) because there are no clear, objective selection criteria.

3. “Famous Brands” awards

The Department has previously found that famous brand awards confer countervailable
subsidies.”® The purpose of the program is o raise the competitiveness of Chinese industries,

and it is implemented at both the national and provincial levels.’ In addition, a number of local

B3 See e.g., Nonferrous Metal Industry Adjustment and Revitalization Plan (May 11,
2009), Exhibit I11-25.

34 See Circular of Ministry of Science and Technology and Ministry of Finance on
Printing and Distributing Interim Measures of Administration State Science and Technology
Support Scheme, Exhibit 111-108.

235 d

38 See China Citric Acid and Citrate Salts I&D Memo at 13-14.

37 See AQSIQ, China Famous Brand Strategy Development Report (Dec. 2006), Exhibit
ni-110.
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governments have formulated various policies to reward enterprises with designated “famous”
brands.?®

Public information indicates that Chinese aluminum extrusion producers have bencfited
from this program. For example, Xingfa reported that the company received a subsidy for
maintaining its brand name “Xingfa” as a well-known trademark in the PRC.**® Kam Kiu also
was designated a “Famous Export Brand of Guangdong Province” for the year 2009-2010.24
Zhongwang has also been designated a “Famous Brand of China” and received assorted other
accolades from the GOC including recognition as a “well-known Trademark” and thus may have
benefited from this program.2*' Available information also indicates that Dali has four
enterprises that produce “China Famous Products.” 22

Although Petitioners understand that China agreed to abolish this subsidy program
following a WTO challenge, the agreement did not occur until more than halfway through the
presumptive POL?*® As a result, it is unclear when the GOC has or will stop making grants

under this program or if it made any grants in 2009 prior to agreeing to stop the program at the

end of July.

8 See id.

19 See 2008 Annual Report of Xingfa Aluminium Holdings Limited at 99, Exhibit I11-
107.

0 See “Taishan Kam Kiu Aluminium Extrusion Receives ‘Famous Export Brand of
Guangdong Province’,” China Aluminum Net (Aug. 20, 2009), Exhibit III-111.

21 gop Zhongwang, “Brand Excellence,” Exhibit I1I-112.
2 China Strategies LLC, “China’s extrusion industry” (Sep. 19, 2007), Exhibit I11-33.
3 United States Trade Representative, “United States Wins End to China’s ‘Famous

Brand’ Subsidies after Challenge at WTO; Agreement Levels Playing Field for American
Workers in Every Manufacturing Sector” (Dec. 18, 2009), Exhibit III-113.
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a) Financial contribution
As the Department has previously found, awards under the Famous Brand programs
constitute a financial contribution in the form of a direct transfer of funds within the meaning of
771(5)(D)() of the Act.?*
b) Benefit
The benefit from this program is the amount of any grant, as set forth in 19 C.F.R. §
351.504(a).
c) Specificity
In Citric Acid, the Department determined that very few enterprises received Famous
Brands award and, as a result, the program was de facto specific within the meaning of Section
771(SA)D)(iii)(I) of the Act.™**
4. Grants to cover legal fees in trade remedy cases
According to submissions filed at the WTO by the European Union, the Shenzhen World
Trade Organization Office (the “Shenzhen WTO Office”) has a fund of more than RMB 10
million to reimburse up to 30 percent of legal fees to local companies facing anti-dumping
investigations abroad.?** Shenzhen is an important industrial center in Guangdong Province, and

247

the Shenzhen WTO Office is a government entity.” " The European Union’s submission notes

M Citric Acid 1&D Memo at 14.
25 Citric Acid 1&D Memo at 14,

M6 See Transitional Review Mechanism Pursuant to Section 18 of the Protocol on the
Accession of the People’s Republic of China, Questions from the European Union to China
conceming Subsidies and Price Controls, G/SCM/Q2/CHN/24 (Oct. 20, 2006) at 2, Exhibit I1I-
114.

247 «Government fund helps firms face anti-dumping charges,” China Daily (Feb. 16, )
2004), Exhibit [1I-11S.
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that the fund aims to “encourage local export companies to aggressively strive for their legal
rights in the anti-dumping cases through legal action."**®
As indicated in Section 11, supra, Chinese aluminum products including extrusions have
been subject to antidumping and countervailing duty investigations in several jurisdictions in
recent years.2*’ Consequently, it is likely that they have benefited from this program.
a) Financial contribution
This program provides a financial contribution in the form of a direct transfer of funds
from a government source in accordance with Section 771(5)(D)(i) of the Act.
b) Benefit
This program provides a benefit in the amount of the grants according to 19 C.F.R. §
351.504(a).
c) Specificity
This program is a prohibited export subsidy within the meaning of Section 771{SA)B) of
the Act because it is limited to companies that export.

S. Special fund for energy saving technology reform

The Circular of the Ministry of Finance and National Development and Reform

Commission on Printing and Distributing Interim Measures on Administration of Energy Saving

28 See id.

2% See “Argentina launches antidumping against aluminum phosphide,” China Chemical
Reporter (Feb. 2003), Exhibit I1I-1; “EU imposes anti-dumping tariffs on Chinese aluminum
foil,” People ’s Daily Online (Sep. 24, 2009), Exhibit 111-2; “EU to launch anti-dumping
investigations on China Aluminum Alloy Wheel,” Dow Jones (Aug. 7, 2009), Exbibit 111-3;
“India slaps safeguard duties on Chinese aluminum, soda ash,” domain-b.com (Mar. 16, 2009),
Exhibit I11-4; “China-Made Wheels Under Ministry Scanner,” Financial Express (Nov. 9.
2006), Exhibit I11-5; South Africa Government Gazette (June 29, 2007), Exhibit IT11-6;
Canadian Statement of Reasons, Exhibit I1I-7; and Australia Preliminary Determination,
Exhibit I11-8.
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Technology Reform Awards Fiscal Funds provides awards to support certain enterprises
undertaking energy saving technology reform projects.2S % In addition to the MOF and the NDRC,
local government agencies also supervise the implementation of this program and the
construction of funded projects.?'

A number of local governments have adopted regulations to implement the policies
described above. In particular, the Guangdong provincial government, through the Interim
Measures on Administration of Guangdong Province Energy Saving Special Fund, will pay 200
RMB for every metric ton of coal saved through a participating project.**?

In 2009, Guangdong Province rewarded 112 enterprises with grants from the Energy
Saving Special Fund, including two Chinese aluminum extrusion producers: Xingfa and Asia
Aluminum.?*® According to reports, Xingfa's project involved saving 5,174 metric tons of coal,
and Asia Aluminum'’s project saved 5,879 metric tons.?** According to the formula established
in the Interim Measures on Administration of Guangdong Province Energy Saving Special Fund,

these two companies should have received 1,034,800 and 1,175,800 RMB, respectively.

50 See Circular of Ministry of Finance and National Development and Reform
Commission on Printing and Distributing Interim Measures on Administration of Energy Saving
Technology Reform Awards Fiscal Funds, Cai Jian 2007 No. 371, Exhibit 111-116.

B See id.

52 See Interim Measures on Administration of Guangdong Province Energy Saving
Special Fund, Yue Cai Gong 2008 No. 126, Exhibit I1I-117.

33 See Publication of 2009 Guangdong Province Energy Saving Fund Projects Plan,
Exhibit I11-118.

24 See id.
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a) Financial contribution

This program confers a financial contribution through a direct transfer of funds within the

meaning of Section 771(5)(DX(i) of the Act.
b) Benefit

Grants made under the Energy Saving Special Fund program provide a benefit in the

amount received according to 19 C.F.R. § 351.504(a).
c) Specificity '

This program is specific on a de facto basis within the meaning of Section
T71(SAXD)(ii)(I) of the Act, because as noted above, the actual recipients of the grant are
limited to a small number of enterprises. Guangdong is one of China’s most economically
vibrant provinces and thus the 112 eligible companies represent only a miniscule portion of the
companies in the province.

6. The Clean Production Technology Fund

As the Department has found, the Clean Production Technology Fund program entered
into force in October 2004 pursuant to the Provisional Measures on Clean Production
Inspection.®® The purpose of program is to decrease pollution through incentives including
monetary rewards presented to companics that pass an environmental inspcclion}’6 This
program is implemented at the local government level ¥’

As part of this program, the Liaoning provincial government promulgated the

Implementation Rules on Key Enterprise Compulsory Clean Production Inspection, which

5% China CFS Paper I&D Memo at 15.

56 See id.

%7 See Provisional Measures on Clean Production Inspection, Decree No. 16 (Aug. 16,
2004), Exhibit I11-119.
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provide for financial support to enterprises that have the inspections performed.”*® Liaoning
Province designated 249 key enterprises to participate in the inspection process.”* Publicly
available information indicates that Zhongwang was onc of the companies selected by the
provincial government.?®® As a result, the information available 1o Petitioners indicates that
Zhongwang benefited from this program during the presumptive POI.
a) Financial contribution
This program provides a financial contribution in the form of a direct transfer of funds
within the meaning of Section 771(5)(D)(i) of the Act.
b) Beunefit
The amount of the benefit from this program is the amount of the grant. 19 CF.R. §
351.504(a).
<) Specificity
This program is de facto specific pursuant to Section 771(SA)(D)iii)(I) of the Act
because, as documented above, the number of recipients is small. Only 251 companies in the
entire province of Liaoning were selected to participate, for example. The program is also
specific under Section 771(5A)(DXiii{IV) because of the discretion exercised by the

government when selecting companies to participate.

38 See Liaoning Province Implementation Rules on Key Enterprise Compulsory Clean
Production Inspection (Dec. 31, 2006), Exhibit 111-120.

9 See “More Than Thousand Liaoning Enterprises Have Realized “Clean Production,”
Xinhua Net (Dec. 11, 2009), Exhibit I11-121.

20 See Notice of Key Enterprises Implementing Liaoning Province Compulsory Clean
Production Inspection (Second Batch) (Jun. 15, 2007), Exhibit III-122; see also Liaoning City
Environmental Protection Bureau, “Three Enterprises of Our City Smoothly Passed Provincial-
level Clean Production Inspection Evaluation” (Sep. 30, 2009), Exhibit IT11-123.
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7. Grants for listing shares

Press reports indicate the Liaoyang City rewarded Zhongwang with a grant of 1 miliion

26!

RMB for publicly listing shares.?®! The gran: appears to have been made during the presumptive

POL26
Grants from local governments to companies that list shares appear to be common in
China. For example, one municipality facilitates public offerings by

offering a “green passage to listing”, providing assistance in areas
such as licensing, land use applications and foreign exchange.
Furthermore, each enterprise is provided with incentives specific to
its circumstances. If the incorporation of a joint stock company
involves the transfer of Jand use rights or property ownership, then
the expenses involved in the transfer can be cut in half, After
reorganizing into a stock company, the tax increment will be
returned in full after the enterprise goes public. When the
“tutoring” period is completed and the enterprise is listed, it is
awarded RMB300,000 (US$42,000) by the municipal government.
In {a nearby} city, local companies receive an additional bonus of
RMB3 million (US$420,000) when they list.?**

Publicly available information indicates that a number of Chinese aluminum extrusion producers
are trading shares on stock exchanges. For cxample, Zhongwang and Xingfa are trade on the
Hong Kong Stock Exchange, and Nanshan is traded on the Shanghai Stock Exchange.?* The

Department should investigate this program for any respondent company that has listed shares.

ol Zhongwang, ““Liaoyang Zhongwang Group on the road to becoming the world’s
advanced aluminum extrusion enterprise” (Nov. 4, 2009), Exhibit ITI-124,

262 Id
* See “Listing Frenzy,” China Business Feature (Feb. 27, 2008), Exbibit III-125,
4 See 2009 Interim Report of China Zhongwang Holdings Limited at 2, Exhibit II1-

100, 2009 Interim Report of Xingfa Aluminium Holdings Limited at 3, Exhibit ITI-126, and
2009 Interim Report of Shandong Nanshan Aluminium Co., Ltd. at 3, Exhibit I111-127.
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a) Financial contribution
This program provides a financial contribution in the form of a direct transfer of funds
from a government source in accordance with Section 771(5)(D)() of the Act.
b) Benefit
This program provides a benefit in the amount of the grants according to 19 C.F.R. §
351.504(a).
¢) Specificity
The program is de facto specific under Section 771(SAYD)(iii)(I) of the Act because only
a small number of Chinese companies are allowed to list on bourses.?®® It is also specific under
Section 771(SA)(DXi) because it is limited to companies with listed shares.
8. The Northeast Region Foreign Trade Development Fund
This program provides grants for up to 50 percent of the expense of an eligible project to
support exporting enterprises. In particular, the aims of the program are to help companies
“develop an export processing base . . . support the registration of trademarks in foreign
countries . . . support the training of foreign trade professional, and . . . explore intemational
markets.”*% Only companies in China’s Northeastern provinces are eligible for this program.?*’
Zhongwang is located in Liaoning Province, and thus is eligible for benefits under this
program. Moreover, as Zhongwang's 2009 Interim Report 4reveals, the company received 9.24

million RMB from the Finance Bureau of Liao Yang City in connection with expenditures for

5 See Administrative Measures for the Initial Public Offering and Listing of Stocks,
China Securities Regulatory Commission Order No. 32 (May 17, 2006), Exhibit 111-128.

28 See China Line Pipe [&D Memo at 20-21.

7 See id at 21.
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market exploration, among other things.**® The Department has found this program
countervailable in prior investigations.?®
a) Financial contribution
This program provides a financial contribution in the form of a direct transfer of funds
from the government under Section 771(5)(D)(i) of the Act.2”
b) Benefit
As the Department has found previously, this program bestows a benefit in the amount of
the grant(s) within the meaning of Section T71(S)(E) of the Act.?”!
c) Specificity
Because the receipt of the export interest subsidies is contingent upon export performance,
this program is deemed specific under Section 771(5A)(A) of the Act.*™
9. The Northeast Region Technology Reform Fund
The GOC’s Northeast Revitalization Program provides, among other things, funds to
support enterprises located in China’s old industrial bases that undertake technological reforms

and research & development activities in order to “strengthen technical transformation of

28 See 2009 Interim Report of China Zhongwang Holding Limited at 54, Exhibit I111-
100.

* See Circular Welded Carbon Quality Steel Line Pipe From the People's Republic of
China: Final Affirmative Countervailing Duty Determination, 73 Fed. Reg. 70961 (Nov. 24,
2008), Issucs and Decision Memo (“China Line Pipe I&D Memo”) at 20-21.

" See China Line Pipe I&D Memo at 21.

! See id.

I See id,
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enterprises” and “improve independent innovation capability."?” To implement policy, the
Liaoning Province Financial Burcau earmarks 300 million RMB annually for loan interest
subsidies.”’* As mentioned above, Zhongwang in 2009 received 9.24 million RMB from the
Finance Bureau of Liao Yang City in connection with a number of activities including
technological research.’’® Some of these funds were likely provided under this program.
a) Financial contribution
This program confers benefits in the form of direct transfer of funds, i.e., grants, from the
government to eligible recipients, and thus confers a financial contribution within the meaning of
Section 771(5)(D)(i) of the Act.
b) Benefit
This benefit from this program is the amount of grant received. Section 771 (5)E) of the
Act.
c) Specificity
Because this subsidy program is available only to companies located in the Heilongjiang,
Jilin, and Liaoning Provinces in Northeastern China, subsidies under this program are available
only within a designated geographical region within the jurisdiction of the authority providing
the subsidy, ie., the GOC. As a result, this program is specific within the meaning of Section

771(SAYD)(iv) of the Act.

*” “China’s Old Industrial Basc Eyes Bright Future with Ambitious Plan,” People's
Daily Online (Jan. 9, 2004), Exhibit I11-§5; see also Opinions of the State Council on Further
Implementing the Strategy of Revitalizing the Old Industrial Bases incl uding Northeast China,
Guo Fa 2009 No. 33, Exhibit I11-129.

2 See Liaoning Province Policies and Opinions on Supporting the Reform and
Development of Enterprise by the Financial Bureau (Nov. 24, 2004), Exhibit I11-130.

5 See 2009 Interim Report of China Zhongwang Holding Limited at 54, Exhibit 111-100.
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E. Government Provision Of Goods Or Services For Less Than Adequate
Remuneration

1. Land

The evidence available to Petitioners indicates that that Chinese producers of aluminum
extrusions benefit from the government provision of land use rights for less than adequate
remuncration. As the Department is awarc, all land in China is the property of the State, and
owned by some level of government or a township or village “collective.”?’® As a result, the
GOC has exceptional control over how land is used in China, as well as prices.?”’ Although
private entities may purchase land-use rights from a government or from certain classes of other
entities holding land-use rights, the Department has found that the GOC’s ability to control land
allocations and grants, combined with policies that restrict the ability of tenants to determine
how to use land, result in severe price distortions.?™

a) Land use rights in industrial and other special economic zones

The GOC provides land at preferential rates to enterprises located in special economic
zones, where many of the companies producing aluminum extrusions are located. The provision
of land to companies located such zones has been found countervailable in prior
investigations. 2"

The information available to Petitioners indicates Asia Aluminum, for example, paid
essentially nothing for its Jand use rights in the Zhaoging City High-Tech Development Zone.

Specifically, Asia Aluminum agreed to acquirc 50-year land use rights for 10,300 mu

7 See Line Pipe 1&D Memo at 15.
77 See, e.g., OTR Preliminary Determination at 71368.
7% See Line Pipe 1&D Memo at 16.

2 See, e.g.. LWS I1&D Memo at 14-18, and Thermal Paper 1&D Memo a1 22.
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(approximately 6.8 million square meters) of land located in the zone for 288 million RMB. The
Zhaoging City government, however, agreed to return the payment to the company as
compensation for the construction of infmstrucl’um:..uo

Other government-designated zones advertise their “preferential” land prices in order to
entice companies to locate within their borders. For example, the Liaoyang High-Tech Industry
Development Zone, where Zhongwang is located,?*' says that companies that locate within its
borders can receive a “preferential” price of between 80 and 100 RMB per square meter, with the

%2 While the zone does not specify in what manner its prices are

possibility of discounts.
preferential, considering that the local government is responsible for determining all land prices
within its jurisdiction, the price can only be preferential relative to the price of other land use
rights in the same area.

0] Financial contribution

As the Department has found in prior investigations, including Laminated Woven Sacks

and Line Pipe,”®® the provision of land use rights constitutes a financial contribution from the
GOC within the meaning of Section 771(5)(D)(iii) of the Act.

(ii)  Benefit

The GOC provision of land use rights at below market prices (including for free) confers

20 Asia Aluminum Holdings Ltd. 2006 Interim Report at 22, Exhibit I11-71.

1 See Introduction to Liaoyang High-Tech Industry Development Zone (May 17, 2006),
Exhibit TT1-131.

282 See Preferential Policies in Liaoyang High-Tech Industry Development Zone (Nov.
11, 2009), Exhibit I11-132.

8 See. e.g., LWS I&D Memo at 14 (“we continue to find the sale of land-use rights

constitutes a financial contribution from a government authority in the form of providing goods
or services pursuant to section 771(5)(D)(iii) of the Act.), and Line Pipe I&D Memo at 14.
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a benefit within the meaning of 19 CFR § 351.511(a)(2) and Section 771(5)(E)(iv) of the Act 2
Due to government predominance in the land market in China, there are no commercial land
benchmarks available within China. As a result, Petitioners believe that the Department should
rely on an extemnal benchmark to measure the benefit conferred by this program, consistent with
the statute, the Department’s regulations, and the Department's prior practice.”®® The benefit
will be the difference between the price paid and the amount the recipient would have paid in
reference to the market benchmark.
(iii)  Specificity

This program is specific under Section 771(SA)(D)iv) of the Act because the land use
rights at issue are located within designated geographical regions of the jurisdictions providing
them. Because these jurisdictions treat entities located within the zones diﬂ-'crcmly, the resulting
subsidy is specific.2

b) Allocated land use rights for SOEs

In addition to below-market prices in development zones, the GOC also provides
preferential land use rights to SOEs. As the Department has found in prior investigations, SOEs
are eligible to receive “allocated” land use rights (as opposed to “granted” or “‘conveyed” land

use rights). Allocated land use rights are transferred from the State to an SOE for a nominal one-

% Petitioners note that pursuant to Article 15 of China’s WTO Accession Protocol the
Department may *use methodologies for identifying and measuring the subsidy benefit which
take into account the possibility that prevailing terms and conditions in China may not always be
available as appropriate benchmarks,” Exhibit 111-45.

5 See, e.g., LWS I&D Memo at 14-18.

3 See, e.g., Line Pipe 1&D Memo at 14; see also OTR Tire 1&D Memo at 20-21.

74




PUBLIC FILE
<%

time charge and annual fee, and do not expire.”*’ In the OTR Tires Preliminary Determination,
the Department noted that “the information on the record indicates that allocated land-use rights,
which can only be transferred to state entities and which are subject to significantly different
terms than granted land-use rights, are specific to SOEs pursuant to section 771(5A)D)(i) of the
Act.” The fees associated with allocated land use rights do not approximate or even reflect
market values, and, as a result, recipients of this type of land use rights benefit from a
countervailable subsidy. Fenglu is an SOE and would therefore appear to be eligible for benefits
under this program.?®
(i) Financial contribution
As the Department has found in its prior investigations, the provision of land use rights
constitutes a financial contribution from the GOC within the meaning of Section 771(5)(D)(iii)
of the Act.
(ii)  Benefit
For the reasons described in the benefit section immediately above, the information
available to Petitioners indicates that the GOC provides allocated land use rights to SOEs for
only nominal fees, providing a benefit within the meaning of 19 CFR § 351.511(a}2) and
Section 771(5)(E)(iv) of the Act.”*® Because of the market distortions resulting from the GOC’s

ownership and control all land in China, the Department should calculate the amount of the

37 Certain New Preumatic Off-the-Road Tires from the People’s Republic of China:
Preliminary Affirmative Countervailing Duty Determination, 72 Fed. Reg. 71360, 71368 (Dec.
17, 2008) (“*OTR Preliminary Determination”).

88 Gee Company Profile of Guangdong Fenglu Aluminum Co, Ltd., Exhibit [11-133.

9 petitioners note that pursuant to Article 15 of China's WTO Accession Protocol the
Department may “use methodologies for identifying and measuring the subsidy benefit which
take into account the possibility that prevailing terms and conditions in China may not always be
available as appropriate benchmarks,” Exhibit 111-45.
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benefit through aAcomparison to land use values in a market economy at a similar stage of
economic development that is reasonably proximate to China.2®® The benefit will be the
difference between the price paid and the amount the recipient would have paid in reference to
the market benchmark.
(iii)  Specificity

“Allocated” land use rights are only available to SOEs, a group of enterprises, making the
government provision of allocated land use rights at below market prices specific under Section
771(5A)(D)(i) of the Act.”®' Petitioners further note that pursuant to Article 10.2 of China’s
WTO Accession Protocol, subsidies provided to SOEs are deemed specific when SOEs are the
predominant recipients of such subsidies or receive disproportionately large amounts of such
subsidies.*

2. Primary aluminum

Aluminum extrusion producers in China have long enjoyed the benefit of obtaining
primary aluminum from state-owned aluminum producers at below market prices under several
GOC policies. Investigations conducted by Customs officials in both Canada and Australia have
confirmed that SOEs provide primary aluminum to extrusion producers for less than adequate

remuneration.?*

0 See, e.g., LWS I&D Memo at 14-18.

? orR Preliminary Determination at 71368.

%2 See China's WTO Accession Protocol, an. 10.2, Exhibit 111-45.

3 See Canadian Statement of Reasons at 70-72, Exhibit I11-7; Australia Preliminary

Determination, Exhibit I11-8.
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As indicated in the dumping and injury sections of this Petition, Primary aluminum is the
main input in the manufacture of extruded aluminum.?®* In China, state-owned aluminum
producers dominate in the production of primary aluminum.** In 2008, for example, SOEs
accounted for nearly half of China’s total aluminum production.?®® The state-owned Aluminum
Corporation of China Limited (“Chalco™) alone produced almost one-fourth of China’s totat
primary aluminum output in 2008.27

To ensure sufficient supply for the benefit of producers of downstream products such as

aluminum extruders, the GOC has implemented several policies to manage primary aluminum

. prices. For example, the Notice of Guidelines on Accelerating the Adjustment of Aluminum

Industry Structure is the government’s effort to manage supply and demand in electrolytic
aluminum (!.e., primary aluminum) **® It requires China’s financial institutions to support
electrolytic aluminum enterprises through lending.2*® Moreover, as one industry journal reports,

the Chinese govemment “has been keen to control exports of the upstream product primary

% See Australian Customs and Border Protection Service, Preliminary Report on
Existence of Countervailable Subsidies — Alleged Subsidization of Aluminum Extrusion Exported
Jrom the People's Republic of China (Feb. 19, 2010) (“Australia Preliminary Report”) at 8,
Exhibit I11-134.

9% See Canadian Statement of Reasons at 70, Exhibit I11-7; see also Australia
Preliminary Report at 6, Exhibit 111-134.

¢ See Australia Preliminary Report at 6, Exhibit [11-134.

7 Soe 2008 Annual Report of Aluminum Corporation of China Limited at 27, 37, and 39,
Exhibit II1-135.

%% Notice of Guidelines on Accelerating the Adjustment of Aluminum Industry Structure,
Fa Gai Yun Xing 2006 No. 589, Exhibit I11-21.

.
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aluminum in order to increase domestic supply.”*® In the presumptive PO, the GOC imposed

%' This is contrary to China’s policy on most products,

export tariffs as high as 15 percent.
which receive a VAT rebate upon export.

Publicly available information supports the findings of the Canadian and Australian
authorities that extruders in China purchase aluminum from SOEs at below-market prices. For
example, the average price of spot aluminum on the London Metals Exchange (*LME”) in 2008
was $2,572 per metric ton, whereas the price on the Shanghai Futures Exchange (“SHFE”) was

nearly 4 percent lower, i.e., $2,479.57 per metric ton.>® The table below shows that monthly

spot prices and three-month futures prices in 2008.

Table 1: Comparison of 2008 LME and SHFE Aluminum Prices

Spot Price : 3-Month Future
(USD / Metric Ton) (USD / Metric Ton)
LME SHFE Differeace LME SHFE Difference
Jan. 2008 2,445.00 2,570.29 5.12% 2,491.00 2,628.29 5.51%
Feb. 2008 2,776.00 2,685.86 -325% 2,816.00 2,763.71 -1.86%
Mar. 2008 3,005.00 2,818.14 -6.22% 3,047.00 2,916.14 -4.29%
Apr. 2008 2,959.00 2,721.43 -8.03% 3,009.00 2,775.43 -7.76%
May 2008 2,902.00 2,659.14 -8.37% 2,949.00 2,713.14 -8.00%
June 2008 2,957.00 2,670.14 -9.70% 3,005.00 2,724.29 -9.34%
July 2008 3,071.00 2,716.86 -11.53% 3,121.00 2,785.43 -10.75%
Aug. 2008 2,764.00 2,660.14 -3.76% 2,817.00 2,694.29 -4.36%
Sept. 2008 2,525.00 247243 -2.08% 2,577.00 2,489.86 -3.38%
Oct. 2008 2,121.00 2,096.57 -115% 2,178.00 2,110.43 -3.10%
Nov. 2008 1,852.00 1,962.71 5.98% 1,905.00 1,988.00 4.36%
Dec. 2008 1,490.00 1,720.71 15.48% 1,536.00 1,677.43 9.21%
2008 Average 2,572.00 2,479.57 -3.59% 2,621.00 2,522.14 -3.77%

(Source: China Commodity Net)

3% “Growing aluminum alloy exports inviting attention from Chinese ...,” China Metals
Weekly (Jul. 18, 2008), Exhibit 111-136.

30! See Customs Export Tariff of the People s Republic of China (Enforced from Jan. I,
2009), Exhibit 111-137; see also Customs Import Tariff of the People s Republic of China (2009),
Exhibit I11-138.

392 See “Overview of 2008 Aluminum Market and the Outlook for 2009,” China
Commodity Net (Mar.12, 2009), Exhibit IT¥-139.
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A review of 2009 pricing data reveals evidence of a subsidy benefit from the purchase of
aluminum from SOEs. On average, the SHFE price was nearly 3 percent lower than the LME
price adjusted for import duties and VAT.*®® This difference is especially pronounced in the
latter half of the year, after a GOC program to protect aluminum companies like Chalco from the
effects of the global economic crisis by stockpiling aluminum in a government reserve.’® Even
with this temporary program to support primary aluminum producers, however, SHFE prices for

the presumptive POI were still lower than the adjusted LME average.

3% The MFN import duty and VAT for primary aluminum in China for 2009 were 5
percent and 17 percent, respectively. See Customs Import Tariff of the People's Republic of
China (2009), Exhibit ITI-138. Petitioners note that it is consistent with the Department’s
regulations and prior practice to adjust the comparison price by adding fees such as import duties
and delivery charges, so as to reflect the price a firm would pay if it imported the product. See
19 CFR 351.511(a)(2)(iv); see also Light-Walled Rectangular Pipe and Tube From People’s
Republic of China: Final Affirmative Countervailing Duty Investigation Determination, 73 Fed.
Reg. 35642 (June 24, 2008), Issues and Decision Memo (“China LRPT 1&D Memo™) at 37.

3% See generally Aluminum Association, “China’s State Reserve Agency Stockpile to
Buoy Aluminum Sector” (Dec. 29, 2008), Exhibit 111-140.
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Table 2: Comparison of 2009 LME and SHFE Adjusted Aluminum Prices

LME Adjusted LME™® SHFE™* Percentage™’
(USD / Metric Ton} (USD / Metric Ton) (USD / Metric Ton)
Jan. 2009 1,413.12 1,724.01 1,742.71 1.09%
Feb. 2009 1,330.20 1,622.84 1,714.35 5.64%
Mar. 2009 1,335.84 1,629.72 1,727.99 6.03%
Apr. 2009 1,420.85 1,733.44 2,016.64 16.34%
May 2009 1,460.45 1,781.75 1,840.50 3.30%
June 2009 1,5713.73 1,919.95 1,915.97 0.21%
July 2009 1,667.96 2,034.91 ’ 1,941.88 -4.57%
Aug. 2009 1,933.75 2,359.18 2,157.01 -8.57%
Sept. 2009 1,834.11 2,237.61 2,142.66 -4.24%
Oct. 2009 1,878.57 2,291.86 2,127.86 7.16%
Nov. 2009 1,949.29 2,378.13 2,134.03 -10.26%
Dec. 2009 2,180.10 2,659.72 2,242.14 -15.70%
2009 Average 1,664.83 2,031.09 1,975.31 2.75%

{Source: LME and SHFE)

Public information also indicates that, in addition to the macroeconomic controls
described above, the GOC intervenes directly in the purchasing process to assist aluminum
product manufacturers. For example, the Fuzhou Development Zone Development and Reform
Bureau helped at least one aluminum product manufacturer procure low-priced aluminum ingot
during the PO1.3%

Based on the information documented above and the affimmative determinations by the
Canadian and Australian authorities in investigations involving the same subject merchandise,

Petitioners believe that Chinese aluminum extrusion producers have benefited from the

305 The “Adjusted LME” price includes the 17 percent VAT and 5 percent tariff, i.e.,
Adjusted LME price = LME price * (100%+17%+5%). Petitioners note that the Department’s
normal comparison methodology would also add transportation costs.

3% The monthly SHFE price is an arithmetical average of SHFE daily prices of the
month, i.e., the monthly SHFE price = sum of daily prices / number of days.

307 The “Percentage” shows the percentage by which the SHFE price is lower than the
“Adjusted LME” price.

308 See Mawei District Government “Fuzhou Development Zone ‘Bites’ on Scientific
Development Tightly” (May 4, 2009), Exhibit I11-141.
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government provision of this key input for less than adequate remuneration during the
presumptive POI.
a) Financial contribution

Information reasonably available to Petitioners demonstrates that aluminium extrusion
producers in China receive low-priced primary aluminium from the GOC, through state-owned
aluminium suppliers. The Department has found that the provision of goods by state-owned
enterprises in China constitutes a financial contribution within the meaning of Section
771(5)(D)iii) of the Act in prior investigations of Chinese products.** In addition, China agreed
when it acceded to the WTO that its state-owned enterprises will be considered to be government
actors, and therefore that they may confer countervailable subsidies, when they do not act in a
commercial manner.>'® Hence, by selling aluminum for less than adequate remuneration, the
SOEs are not behaving as commercial actors but rather arms of the GOC.

b) Benefit

Pursuant to Section 771(5)EXiv) of the Act, Chinese producers of aluminum extrusions
receive a benefit to the extent that the price paid for the primary aluminum from state-owned and
controlled aluminum producers constitutes less than adequate remuneration. To determine the
amount of benefit, the Department's regulations at 19 C.F.R. § 351.511(a)(2)(i) require the use
of a market-determined price for the good resulting from actual transactions in the country in
question as the benchmark, where applicable. As described above, however, the GOC’s

domination and subsidization of Chinese aluminum producers have distorted the price of primary

3% See, e.g., China CWP 1&D Memo at 9-11; China OCTG 1&D Memo at 13.
319 See Report of the Working Party on the Accession of China, World Trade

Organization, WT/MIN(01)/3 (Nov. 10, 2001) (“Working Party Report") at para. 172, Exhibit
11-13.
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aluminum in China. In the Canadian and Australian investigations of this product, both
authorities failed to find an appropriate market benchmark in China due to the domination of the
industry by SOEs and the GOC’s market interventions.>'" Consequently, both authorities used a
world market price, i.e., the LME price, as the market benchmark >'? Petitioners are similarly
unable to Jocate a market-determined price for primary aluminum in China that is not distorted
by the GOC’s policies and ownership of the means of production.

In situations such as these where no internal commercial benchmarks are available,
measuring the benefit conferred by this program with reference to an external benchmark is
consistent with the statute, the Department’s regulations, and the Department’s prior practice.’'?
For the purpose of this allegation, Petitioner reviewed the information reasonably available to
make the comparison called for under 19 C F.R. § 351.511(a)(2)(ii), i.e., to compare the China
price to a “world market price.” Because primary aluminum is a commodity product traded
worldwide, such a comparison can be easily made. Following the practice of Canadian and
Australian autherities, Petitioners adopted the LME price as a suitable world market price,
adjusted as appropriate. For the GOC price of primary aluminum, Petitioners use the publicly-
available SHFE price, notwithstanding that the target companies are major consumers that likely
do not purchase on the spot market but rather through long-term contracts. As noted in Table 2,

based on the LME price for primary aluminum, Petitioners estimate that this program provided

M See Canadian Statement of Reasons at 71-72, Exhibit I11-7; see aiso Australia
Preliminary Report at 6-7, Exhibit 111-134.

2 See id.

33 See, e.g., China LRPT I1&D Memo at 35-37. Petitioners further note that, pursuant to
Article 15 of China's WTO Accession Protocol, the Department may “use methodologies for
identifying and measuring the subsidy benefit which take into account the possibility that
prevailing terms and conditions in China may not always be available as appropriate
benchmarks.” See China's WTO Accession Protocol at Article 15, Exhibit 1145,
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substantial benefits to Chinese aluminum extrusion producers during the POIL.
c) Specificity
The manufacture of aluminum extrusions is onc of main uses of primary aluminum in
China>" The provision of primary aluminum at less than adequate remuneration is therefore
specific within the meaning of Section 771(SAXD)(iii)(I) of the Act.

F. Government Purchase Of Goods For More Than Adequate
Remuneration

As noted in Section I1I, supra, the GOC has created and implemented a comprehensive
policy directing the development of the Chinese aluminum extrusions industry. As part of its
policy to assist directly in the development and expansion this industry, the GOC has
implemented a program to purchase aluminumn extrusions from Chinese producers at prices that
exceed world market prices. Such procurements are financial contributions, which are specific
and result in a significant benefit to China’s aluminum extrusion producers.

Several of China’s largest aluminum extrusion manufacturers have expansive and, in
some cases, nearly exclusive procurement arrangements with govemment-owned companies in
the transportation and construction sectors of the Chinese economy. For example, Zhongwang is
a significant supplier to government-owned railcar, subway, aircraft, automobile, and machinery

manufacturers throughout China.’'* Since 2004, the company has been designated as one of only

34 See 2008 Annual Report of Aluminum Corporation of China Limited at 45 (stating the
primary aluminum is used for “the production and sales of seven main aluminum fabricated
products, including casts, planks, screens, extrusions, forges, powder and dic castings”), Exhibit
I11-135; see also Australia Preliminary Report at 8, Exhibit I11-134.

313 «China Zhongwang Announces Proposed Listing on the Main Board of the HKEx,”
ecplaza.net (Apr. 23, 2009), Exhibit I1I-142. China South Locomotive & Rolling Stock
company was co-founded by China South Locomotive and Rolling Stock Industry Group
Corporation ("CSR Group") and Beijing Railway Industry Economic and Trade Company with a
total equity capital of 7 billion RMB. See Profile of China South Locomotive and Rolling Stock
Corporation Limited, Exhibit I11-143. According to CSR Ltd.'s 2008 Annual Report, CSR
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a few qualified supplicrs by the Ministry of Railways, to which it supplics aluminum extrusion
products for the manufacture of train cars.?'® As Zhongwang itself notes, the Ministry of
Railways has “consistently designated China Zhongwang as one of the few qualified suppliers
for the manufacture of cargo and passenger carriages in the mainland since 2004.'7 In
addition, China South Locomotive & Rolling Group Limited and China Northern Locomotive &
Rolling Stock Industry (Group) Corporation are major customers of Zhongwang.’'® Zhonwang
has strategic agreements with China South Locomotive & Rolling Co. Ltd., China North
Locomotive & Rolling Co. Ltd and other major metropolitan rail manufacturers and operators in

China.>'® Itis reported that Zhongwang has contracts to supply 70,000 tons of aluminum

extrusions to several train manufacturers supervised by the Ministry of Railways.??
Zhongwang has been a beneficiary of China’s 4 trillion RMB stimulus package, much of
which is being spent on infrastructure projects such as railways.’?' Of the 4 trillion RMB in the

stimulus spending, 31.5 billion RMB is projected to be spent on public infrastructure, such as

Group, which is a state-owned entity, owns $6.75 percent shares of CSR Ltd. See 2008 Annual

Report of CSR Ltd. at 13 and 16, Exhibit I11-144. China Northern Locomotive & Rolling Stock |
Industry (Group) Corporation (“CNR Group”) is a large state-owned enterprise. See China CNR |
Corporation Limited Prospectus at 33, Exhibit I11-145.

316 «pg Explores Industries Benefiting From The 4000 Billion Investment,” 2/cbh
Website (May 27, 2009), Exhibit 111-146.

37 «“China Zhong Wang Announces Proposed Listing on the Main Board of the HKEx,”
ecplaza.net (Apr. 23, 2009), Exhibit ITI-142.

318 Id
319 Id

32 MOFCOM, “China Zhongwang Chairman Liu Zhongtian Accumulates 24 Billion
Yuan Within 15 Years, Becomes Richest in China” (Sep. 22, 2009), Exhibit III-147.

33 «China Zhong Wang IPO 1o Raise up to $1.6b,” China Daily (Apr. 20, 2009), Exhibit
n-148.
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electricity, water, and roads and 27.5 billion RMB is projected 1o be spent on other major
infrastructure projects.’ In 2008, Zhongwang obtained contracts for several state key projects,
including the expansion of Beijing Capital International Airport, certain Beijing Olympic venues,
and Expo 2010 Shanghai.’® In addition, China’s stimulus calls for RMB 28 billion to be spent
on affordable housing. *** China’s construction sector is the largest consumer of aluminum
extrusions.’* Public information indicates that Asia Aluminum also has been supplying
aluminum extrusions for large state projects, such as the National Centre for the Performing Arts,
and the National Aquatics Center, also known as the Water Cube.’?

Xingfa Aluminum Holdings Ltd. also appears to have benefitted from government
procurement contracts. The company’s aluminum door and window frames have been used for
the construction of several government buildings, such as the Guizhou provincial government

building, and municipal government buildings in Hebei Province.’?’

322 “China to Spend $19 Bln in Second Stimulus Tranche,” Reusers (Feb. 3, 2009),
Exhibit I11-149.

3 See MOFCOM, “China Zhong Wang Chairman Liu Zhongtian Accumulates 24
Billion Yuan Within 15 Years, Becomes Richest in China” (Sep. 22, 2009), Exhibit 111-147.

324 “China to Spend $19 Bln in Second Stimulus Tranche,” Reuters (Feb. 3, 2009),
Exhibit I11-149.

323 Zhongwang Prospectus at 64-65, Exhibit I11-72. The construction industry is stift
expected to remain the largest consuming sector of aluminum extrusion products with a
dominant market share of more than 60 percent globally.

32 See “Zhaoging Will Have Largest Aluminum Industrial Base in Asia,” China Industry
Newspaper (May 17, 2005), Exhibit IT}-150; see also “World-Known Asia Aluminum Comes to
Xi'an, Starts Competing in Northwest,” China Nonferrous Metals Net (Sep. 29, 2009), Exhibit
111-151.

77 See “Xinhua Net: Xingfa Aluminum Publishes Several Innovations, Resolve
Difficulties in Aluminum Industry,” Xinhua Net (Apr. 30, 2009), Exhibit I11-152.
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Government purchases of goods for more than adequate remuneration have been found
by the Department to provide a countervailable subsidy in several prior proceedings. In Low
Enriched Uranium from France (“Uranium from France”), for example, the Department found
that Eurodif, the respondent in the investigation, received a countervailable benefit resulting
from purchases of low enriched uranium by EdF, a wholly-owned subsidiary of the Government
of France, for more than adequate remuneration. The Department found that this constituted a
financial contribution provided by the Government of France under section 771(5)(D)(iv) of the
Act’B

Similarly, in Stainless Steel Sheet and Strip in Coils from the Republic of Korea, the
Department found that the purchase by POSCO (a company owned and controlled by the
Govemment of Korea) of the specialty steel bar and pipe division of the respondent company,
Sammi, was made for more than adequate remuneration. The Departmen't found this to be a
financial contribution to Sammi under section 771(5)(D) of the Act.>?® The Department also
found that the subsidy was specific in accordance with section 771(SAXD)(i) of the Act.>? 0

1. Financial contribution

Under section 771(5)}(D)(iv) of the Act, a countervailable benefit may be provided
through a government's purchase of a good for "more than adequate remuneration.” In this

instance, the entities purchasing goods are government entities making purchase for construction

38 Notice of Final Affirmative Countervailing Duty Determination: Low Enriched
Uranium From France, 66 Fed. Reg. 65901 (Dec. 21, 2001) and accompanying Issues and
Decision Memorandum (“Uranium 1&D Memo™) at Section “Purchase at Prices that Constitute
‘More Than Adequate Remuneration®.”

3 Einal Affirmative Countervailing Duty Determination: Stainless Steel Sheet and Strip
in Coils From the Republic of Korea, 64 Fed. Reg. 30636, 30643 (June 8, 1999).

J30 d
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and infrastructure improvements under China’s stimulus spending plan and other projects. This
would apply to all entitics that are majority-owned by the Chinese government at any level,
national, provincial, local, etc. Treating majority-government owned entities as the government
for purposes of section 771(5XD) of the Act is consistent with Stainless Steel Sheet and Strip in
Coils from the Republic of Korea.” 1t is also consistent with the treatment of government
entities for purposes of allegations regarding govemment provision of good for less than
adequate remuieration in a host of recent countervailing duty investigations involving China.’*?
2. Benefit

Section 771(S)(E)(iv) of the Act states that a countervailable benefit may be provided
through a govemment’s purchase of a good for “more than adequate remuneration.” Section
T71(SXE)(iv) of the Act goes on to provide that the adequacy of remuneration will be determined
in relation to the prevailing market conditions for the goods being puréhased in the country
which is subject to investigation.

The law that covers government procurement in China is the Government Procurement
Law of the People 's Republic of China (the “Government Procurement Law™). Adopted in 2002,
the Government Procurement Law permits government agencies in China to procure imported

goods or services only when domestic goods or services are either unavailable or cannot be

3! 14 “Based on the information on the record, we preliminarily determine that the
actions of POSCO should be considered as an action of the GOK because POSCO is a
govemment-controlled company. During the POI, the GOK was the largest shareholder of
POSCO. We also note that POSCO is one of three companies designated as a "Public Company”
by the GOK. One of the other "Public Companies” is the state-run utility company, KEPCO.
This determination that POSCO should be treated as a govemment-owned provider of a good or
service is consistent with other cases involving the provision of a good or service by
government-owned companics. See, e.g, Final Affirmative Countervailing Duty Determination:
Steel Wire Rod from Venezuela, 62 FR 55014 (Oct. 22, 1997).”

32 See e.g., China OCTG 1&D Memo at 70-71,
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obtained under “reasonable commercial conditions.™*** This law applies to all levels of
government procurement -- national, provincial, and local.m.

Article 10 of the Government Procurement Law of the People's Republic of China
provides in relevant part:

The government shall procure domestic goods, construction and
services, except in one of the following situations:

(1) where the goods, construction or services needed are not i
available within the territory of the People's Republic of China or, '
though available, cannot be acquired on reasonable commercial
terms;

(2) where the items to be procured are for use abroad; and

(3) where otherwise provided for by other laws and
administrative rcgulations.

Moreover, the draft regulations implementing the Government Procurement Law
guarantec that Chinese companies will benefit from significant pricing preferences. The PRC’s
draft Implementation Regulations on the Government Procurement Law of the People's Republic
of China provides guidance regarding the implementation of China’s Government Procurement
Law. Specifically, the draft regulations state that “{t}he situation where reasonable commercial
terms’ are not available for procurement under Article 10 of the Government Procurement Law,
refers to instances where the lowest offered price for domestic goods, construction or services,

that meet the requirements of procurement documents, exceeds the lowest offered price for

33 Government Procurement Law of the People’s Republic of China, Order of the
President No.68 (Jun. 29, 2002), Exhibit 111-153.

34 See the US-China Business Council, PRC Government Procurement Policy (Jul. 2009)
at 3, Exhibit I1I-154.

333 Government Procurement Law of the People s Republic of China, Order of the
President No.68 (Jun. 29, 2002), Exhibit I11-153.
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foreign goods, construction or services by more than 20 percent.”?* Essentially, this means that

goods procured from domestic sources have an automatic 20 percent price premium over any

goods offered from foreign sources. i
Beginning in 2006, the GOC took another important step to secure preferences for
domestic Chinese companies in government procurement when the GOC adopted its policy of

37 Under this policy, government agencies work

promoting “indigenous innovation.
cooperatively to develop measures that favor products that use indigenously-developed ideas and
technology.”®® 1n the wake of this policy pronouncement, government agencies at all levels have
implemented preferential policies, product catalogues, financing schemes, and other tools aimed
at furthering the indigenous innovation goals in government procurement.**® Subsequently, the
GOC released the Selected Supporting Policies for the 2006-2920 Medium and Long-Term
Science and Technology Development Plan issued in 2006.2*° This plan developed preferences
for indigenous innovation product in price-based bidding.>*' In 2007, the pricing preferences for

indigenously-produced products were further strengthened when the GOC issued the 2007

Evaluation Measure on Indigenous Innovation Products for Government Procurement (the

3% Implementation Regulations on the Government Procurement Law of the People s
Republic of China (Draft) (Jan. 11, 2010), Exhibit 111-155.

337 4.5.-China Business Council, Issue Brief: New Developments in China's Domestic
Innovation and Procurement Policies (Jan. 2010) at !, Exhibit I11-156.

338 ld.
339 [d.
M4 a3,

34 d
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“Evaluation Measures™)>** Article 13 of the Evaluation Measures provides that indigenous
innovation products shall be given preferences at a margin of 5-10 percent in the event that price
is the sole determining factor, while Article 14 states that indigenous innovation products shall
enjoy an additional 4 to § percent technical and price evaluations if comprehensive evaluations
methods are used.’*?

In November 2009, the GOC issued application procedures for gaining accreditation and
inclusion in China’s new indigenous innovation product catalog. Appendix 2 lists the products
eligible for accreditation, which were taken from the 2006 National Catalogue of New and High-
Technology Products.’** Many of the technologies focus on products promoting energy
cfficiency and alternative energy sources, many of which utilize extruded aluminum. For
example, the list specifically mentions solar panel modules. Solar panels are a growing segment
of the market for aluminum extrusions,>**

Government procurement of goods at prices higher than those prevailing in the world

market is considered by many as one of the problems in China’s government procurement

342 1d
343 ld

34 The U.S.-China Business Council, Request for Company Input on PRC Domestic
Innovation Policies (Dec. 15, 2009) at 9, Exhibit I11-157.

343 See Zhongwang Prospectus at 61, Exhibit IT1-72.
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activities.>*® Moreover, the GOC has a history of overpaying for purchases from the aluminum
industry in connection with its efforts to support the sector.>#’

Petitioners have conducted an exhaustive search for information regarding the actual
prices paid by GOC entities and by government-owned companies, but public sources do not
reveal this information. However, Petitioners believe that the pricing preferences inherent in the
various government procurement laws and regulations, as well as in the indigenous innovation
program, information reasonably available to Petitioners, provides sufficient basis for the
Department to initiate an investigation of whether GOC procurement of aluminum extrusions
may result in a benefit to Chinese producers.

3. Specificity

Article 10 of the Government Procurement Law requires the GOC to source goods,
construction, and other services from domestic companies. The only exception for this is when
the goods, construction or services cannot be purchased on reasonable economic terms, when the
procured items are services are for usc abroad or where otherwise provided for by other laws or
regulations -- i.e. only under very circumscribed situations.

The definitions for the domestic goods, construction or services

mentioned in the preceding paragraph shall be applied in

accordance with the relevant regulations of the State Council 3%

36 See “Guangdong Legislation Attempts to Solve ‘Chronic Problems’ in Government
Procurement,” Bid Winning Net (Aug. 12,2009), Exhibit I11-158; see also “Problems in Supply
by Agreement and Resolution Strategies,” Ningbo City Government Procurement Net (Feb. 16,
2009), Exhibit I11-159.

347 See the Aluminum Association, “China’s State Reserve Agency Stockpile to Buoy
Aluminum Sector” (Dec. 29, 2008) (indicating the GOC pays a ten percent premium when
buying primary aluminum), Exhibit I1[-140.

8 Government Procurement Law of the People's Republic of China, Order of the
President N0.68 (Jun. 29, 2002), Exhibit I11-153.
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Consequently, as a matter of law, the GOC’s government procurement program is contingent
upon the usc of domestic goods over imported goods, and is therefore specific under section
771(5A)(C) of the Act.
G. Currency Undervaluation

‘The GOC currently maintains an exchange rate regime in which the government ties the
value of the Chinese currency, the RMB, to a basket of currencies heavily weighted by the U.S.
dollar.>*® For more than a decade, the GOC has ensured that the RMB exchange rate
significantly understates the value of the RMB vis-a-vis the U.S. dollar -- by up to nearly 50
percent, according to some estimates.**® In fact, according to a recent article in the Washington
Post “{m}ost economists agree that the yuan is generally undervalued by 25 1o 40 percent
against the dollar. The cheap yuan has allowed China to amass by far the largest trade surplus in
the world and a war chest of more than $1.7 trillion of foreign exchange.”>*' The same article

states that President Obama *‘vowed to *get much tougher’ on China over the {currency} issue

3% See United States Department of the Treasury, Report to Congress on International
Economic and Exchange Rate Policies (Apr. 15, 2009) (“2009 Treasury Repore”) at 19, Exhibit
I11-160. For eight years prior to July 2005, the RMB was pegged exclusively to the dollar. See
id at17.

350 See, e.g., Assessing Progress on China's Exchange Rate Policies, Testimony of
Morris Goldstein, Senior Fellow, Peterson Institute for Intemational Economics, before the
Senate Finance Committec (Mar. 28, 2007) at 1, Exhibit 111-161; The Economist Big Mac Index,
which estimates that the RMB is undervalued by 48 percent, Exhibit I11-162; Currency
Misalignments and the U.S. Economy, Testimony of C. Fred Bergsten, Director, Peterson
Institute for International Economics (May 9, 2007) (“Currency Misalignments”) at 3, Exhibit
I11-163 (estimating that the RMB is currently overvalued by 36 percent); The China Currency
Coalition, Estimation of the Fundamental Misalignment of the Chinese Renminbi (July 2008),
Exbibit I1I-164 (estimating that during the presumptive POI the RMB was undervalued by
between 30 and 35 percent relative to the U.S. dollar).

V.8, officials hopeful China will make concessions on currency,” Washington Post
(Feb. 5, 2010), Exbibit ITI-165.
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‘1o make sure our goods are not artificially inflated in price and their goods are not artificially
deflated in price . . . .32 .

Between 1998 and the end of 2005, the value of RMB was pegged to the dollar and did
not fluctuate by more than three percent relative to the dollar.>*’ In 2005, the GOC began to
allow the RMB to appreciate, but only at an artificially low rate that does not reflect China’s
massive current account surpluses, which under normal market conditions would result in a
significant appreciation.’**

By maintaining the RMB at undervalued levels, the GOC promotes the export of Chinese

35 While this undervaluation may or may not run afoul of the relevant rules

manufactured goods.
at the IMF -- a question that is beyond the scope this petition -- it is clear that that the
undervaluation constitutes a subsidy under the countervailing duty law. The significant trade
surplus that China maintains with the United States is a direct result of this undervaluation.

China’s exchange rate regime also results in a countervailable subsidy to Chinese manufacturers

exporting to the United States, including aluminum extrusion producers. When these producers

352 Id

¥ See Currency Misalignmenis, Exhibit II-163; 2009 Treasury Report, Exhibit III-
160.

354 The United States Census Bureau reports that the trade deficit with China ballooned to
$268 billion by the end of 2008. See U.S. Census Bureau Statistics (2009), Exhibit 111-166. As
the Treasury Department reports: “China’s continued large current account surplus and
accurnulation of foreign exchange reserves suggest the renminbi remains undervalued. To limit
the pace of renminbi appreciation, the PBOC buys foreign currency in the foreign exchange
market, adding to China’s stock of foreign reserves.” 2009 Treasury Report at 19, Exhibit 111-
160.

3% While GOC officials do not generally discuss the role that China’s undervalued
currency plays in promoting exports, many observers have made this connection. See e.g., Chu
Ping Lo et al., Exchange Rate and International Outsourcing: Would Chinese Yuan Appreciate
Against the Dollar?, Exhibit 111-167.
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sell 1o the United States, they are paid in U.S. dollars. The producers are then required to sell
those dollars to the official Chincse foreign exchange banks in return for RMB.**8 Because the
GOC manipulates the exchange rate to keep the RMB undervalued, the exporters receive more
RMB per dollar than they otherwise would if the value of the RMB were determined through
market mechanisms. The GOC's undervaluation of its currency constitutes an export subsidy,
and meets all three criteria for countervailability: it involves a government financial contribution
or income or price support, it provides a benefit, and it is specific.
1. Background on GOC’s currency practices

Prior to 1994, China maintained an exchange system in which the government had strict
control over the value of, as well as the supply of and demand for, foreign exchange. The
government sct exchange rates at levcls that were cither t0o high, in order to encourage imports
of capital equipment, or too low, to discourage imports and to promote exports. Morecover, there
were often large differences between the officially controlled exchange rate and market-based
rates, including an officially authorized swap rate and illegal black market rates. The GOC
worked to manage these divergences, but there was still significant volatility.

In order to maintain tighter control over exchange rates, in 1994 China fundamentally
altered its foreign exchange system by abolishing the authorized swap market and establishing a

single national market, with the exchange rate pegged at 8.70 RMB to the dollar.®*” In addition,
pege!

38 China maintains strict capital controls. With limited exceptions, companies eaming
foreign exchange from transactions outside China must surrender these earnings which are then
converted to RMB at the GOC-established exchange rates. See CRS Report for Congress,
China’s Currency: Economic Issues and Options for U.S. Trade Policy, RL32165 (May 22,
2008) (“CRS Reporr”) at 14, Exhibit 111-168; see also Robin Hang Luo ef al., “Currency
Convertibility, Cost of Capital Control and Capital Account Liberalization in China,” Journal of
Chinese Political Science (Apr. 2005), Exhibit 111-169.

357 See Jiawan Yang et al., “The Chinese Currency: Background and the Current Debate,”
George Washington University School of Business, at 5, Exhibit [11-170.
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Chinese companies were no longer allowed to hold foreign exchange, but were required to
surrender all of their export eamnings to the Chinese government through official foreign
exchange banks.”® The GOC strictly regulated the purchase of foreign exchange, which could
only be transacted at the official rates st by the government.”*?

Between 1994 and 1998, the value of the RMB against the dollar appreciated slightly
from the initial peg of 8.70 RMB to about 8.30 RMB to the dollar.>®® Toward the end of 1998,
the rate was set at 8.28 RMB to the dollar, and remained unchanged for the nex: seven years3®'
In July 2005, under international pressure to liberalize its exchange rate regime, the GOC
announced a one-time revaluation of slightly more than two percent. The GOC also announced
that it would henceforth peg the RMB to what it termed a basket of currencies and permit its

32 These changes have not,

currency to fluctuate within a daily trading band of +/- 0.3 percent.
however, eliminated the fundamental misalignment of the RMB and the dollar, and Chinese
exporters continue to benefit from a windfall when exchanging their dollar-denominated export

eamnings for RMB.**

358 See Min Zhao, “External Liberalization and the Evolution of China's Exchange
System: an Empirical Approach,” (World Bank 2006), Exhibit IT1I-171.

39 See id

3% See Jiawan Yang et al., “The Chinese Currency: Background and the Current Debate”
at 6, Exhibit 111-170.

3! See id,

32 See Announcement of the People's Bank of China on Reforming the RMB Exchange
Rate Regime (July 21, 2005), Exhibit I11-172.

¥ Since China “liberalized” its exchange mechanism in July 2005, the RMB has only
appreciated by about 17 percent, “How China Scores with A Managed Currency” (Jul. 21, 2009),
Commodity Online, Exhibit 111-173.

95




PUBLIC FILE
6%

In order to maintain China's exchange rate at a fixed level, the GOC must intervenc in

several ways to control supply and demand imbalances. Among other things, the GOC maintains
strict capital controls, restricting most companics in China from maintaining forcign exchange
holdings.*®* Most Chinese companies are required to repatriate their profits by exchanging the
foreign currency for RMB at the mandated exchange rate.*®® In addition, the GOC also places
strict controls on the investment activities of both foreign and domestic companies, as evidenced
by several of the catalogues of encouraged industries and projects identified in this Petition.
During most of the presumptive period of investigation, China’s most basic law on
foreign exchange control was the Regulations of the People 's Republic of China on Foreign

Exchange Control promulgated by the State Council on January 26, 1996, and amended on

Foreign currency is prohibited for circulation and shall not be
quoted for pricing or settlement in the territory of the People’s |
Republic of China. |

|
January 14, 1997.%% Article 7 of the law states that |
|
|

Article 12 of the Regulation states that |
The collection of export proceeds and the payments for imports in |
foreign exchange by domestic entities shall be processed in |
accordance with the relevant government regulations governing the
verification procedures for export proceeds and import payments.

These regulations were revised in August 2008 but the new version does not appear to

fundamentally alter these restrictions.®’

384 See generally CRS Report at 14, Exhibit I111-168.
363 See id,

368 See 1997 Regulations of the People’s Republic of China on Foreign Exchange
Control, Exhibit I11-174.

%7 See 2008 Foreign Exchange Control Regulations of the People’s Republic of China at
Arts. 8 and 12, Exhibit ITI-175.
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In addition to strict currency controls, the GOC maintains the currency peg by
intervening to purchasc the excess foreign exchange accumulating in China on account of
China's huge trade surpluses.®* 1t does this by means of printing RMB to pay for foreign
exchange > By sclling RMB and buying dollars, the GOC is able to artificially bid up the value
of the dollar vis-a-vis the RMB.

2. China’s undervaluation of its exchange rate

The Bretton Woods conference in 1944 established the IMF, which was founded to
promote four primary objectives: a balanced expansion of world trade, maintaining stable
exchange rates, avoiding competitive currency devaluations, and the orderly correction of
balance-of-payments problems. Thus, one of the key elements of a healthy global economy is
the minimization of situations where countries devalue their currencies in order to drive export-
led growth. Article IV of the IMF Articles of Agreement states that members shall

avoid manipulating exchange rates or the international monetary
system in order to prevent effective balance-of-payments

adjustments or to gain unfair competitive advantage over other
members.>7

IMF member countries may select whatever exchange regime they want -- a fixed rate
regime or a floating rate regime, or any type in between, known as intermediate exchange rate
regimes, including conventional fixed pegs, crawling pegs, crawling bands, and tightly managed

floats.’” IMF members are also permitted to intervene intermittently in capital markets in order

38 See CRS Report at 13, Exhibit 111-168.
3 See id. at 3.
3™ See IMF Articles of Agreement, Exhibit I11-176.

7! Itis interesting that China characterizes its own exchange rate as a managed float.
Given the lack of fluctuation in the RMB exchange rate, the GOC obviously puts more emphasis
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to maintain orderly exchange rates. What countries are nof permitted to do is to intervene in
financial and foreign exchange markets at a level that rises to “manipulation.” In order to
provide some guidance on what constitutes manipulation, the IMF adopted a standard in 1977
that discussed “protracted, large-scale intervention in one direction in the exchange market,” as
being indicative of manipulation and thus of concem to other members.

China’s efforts to maintain its exchange rate at levels that undervalue the RMB rise to the
level of “‘protracted,” “large-scale,” and “in one direction.” It is typical that governments
intervene in capital markets from time to time and on a temporary basis to influence the direction
of their currency either up or down, in order to smooth out disjunctures.’”> China’s intervention
in the foreign exchange markets, however, has persisted at a significant level for years in order to -
benefit the export sector. The fact that the exchange rate remained essentially unchanged

between 1995 and 2005 and appreciated only slightly over the next several years itself is

on the “managing” and not enough on the “floating.” The IMF does not concur with China’s
characterization of its exchange rate regime, classifying it instead as a “conventicnal peg.”

37 As one commentator recently observed:

In most mature economies with floating exchange rates and
open capital markets, intervention now occurs only infrequently. ..
The European Central Bank and the U.S. Federal Rescrve Board,
for example, may let years go by without carrying out any
intervention at all ...

Intervention among emerging market countries is most
prevalent in those with exchange rate targets... {The} combination
of sterilized intervention and barriers to capital mobility is thought
to enable a country to maintain a relatively weak exchange rate
without engendering domestic inflation. [t is also exactly this
combination of sterilized intervention and capital controls that so
frustrates the trading partners of a few emerging market countries
and provokes accusations of excessive currency manipulation.

Princeton Encyclopedia of the World Economy (2009) at 489-90, Exhibit II1-
177.
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evidence that China’s intervention has been protracted. The GOC's intervention has also been
large in scale. In years past, the GOC intervened in the foreign currency market at a rate of $15
1o $20 billion per month to suppress the value of the RMB, but more recent interventions are
estimated to exceed $45 billion per month.*” The GOC’s accumulated foreign reserve holdings
arc also evidence that the GOC'’s intervention has been large in scale. China now holds more
than §1 trillion in foreign currency, with some reports indicating that the country has as much as
$2 trillion.*” The fact that the RMB-dollar exchange rate has remaincd relatively unchanged in
the face of skyrocketing current account and trade surpluses is evidence that the GOC’s
intervention has been “in one direction.”

The GOC effectively prevents the appreciation of the RMB against the dollar to a level
that would reflect China’s true balance of payments situation, resulting in a large and
fundamental misalignment between the dollar and the RMB. Because of this GOC-maintained
exchange rate, Chinese exporters eamning dollars through export transactions receive an
artificially inflated amount of RMB when they exchange those dollars at the People’s Bank of
China, a Chinese government entity. As a result, the GOC ensures that exporters who receive
dollars from their export activities receive more RMB than they otherwise would if the value of
the RMB were set through market mechanisms. This provides Chinese exporters with a
considerable subsidy. As noted below, Petitioners believe that the GOC's program to maintain
artificial exchange rates qualifies as a financial contribution or, alternatively, as a form of income

or price support within the meaning of Article XVI of the GATT 1994, and provides Chinese

3 See Currency Misalignments at 3, Exhibit 111-163.

3 See id See also “China’s Foreign Exchange Reserves Surge, Exceeding $2 trillion,”
Bloomberg News (July 9, 2009), Exhibit 111-178.
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exporters of aluminum extrusions with a benefit. Because receipt of the subsidy is contingent
upon export, the subsidy qualifies as a prohibited export subsidy.

3. Currency undervaluation has been a long-standing concern under the
GATT and the WTO Agreements as well as U.S. law

The GATT and WTO Agreements, as well as U.S. law, have long recognized that
government-managed cxchange rates can confer countervailable subsidies on exports.

a) Currency undervaluation has been a long-standing concern
under the GATT and the WTO Agreements

Article XV:4 of GATT 1994 is an overarching WTO provision addressing exchange rate
issues. In particular, GATT Article XVI:4 provides that the “{c}ontracting parties shall not, by
exchange action, frustrate* the intent of the provisions of this Agreement, nor, by trade action,
the intent of the provisions of the Articles of Agreement of the International Monetary Fund.”

In his seminal book World Trade Law and the Law of GATT, Professor John Jackson

explained the rationale of GATT Article XVI as follows:

It was well recognized at the time of drafling GATT that currency
par value manipulation and exchange controls could be used to
protect domestic markets against imports. In the 1945 legislative
history of the act authorizing the United States participation in
GATT, congressional complaints against foreign use of these
devices were strong. (footnote omitted) The GATT draftsmen,
particularly the American delegates, felt constrained to include
some protection against them in the tariff agreement, even though
the International Monetary Fund articles contained some similar
provisions. (foomote omitted)

The use of exchange rates and exchange rate controls to inhibit
imports can be illustrated by several examples. First, a nation can,
by devaluing its currency, shift the terms of its international trade
... . (footnote omitted) By making its currency cheaper with
respect to foreign currencies, imports become more expensive
relative to domestic products and are therefore discouraged ... .
Likewise, ;l;se same move makes exports cheaper relative to foreign
goods ... .

375 John H. Jackson, World Trade and the Law of GATT, The Bobbs-Merill Company,
Inc, 1969, pp. 479-80.
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Thus, GATT Article XVI:4 acknowledges that exchange rate measures can frustrate the
intent of the provisions of GATT (for instance, by offsetting trade concessions under GATT
Article IT or undermining disciplines on subsidization under GATT Article XVI) and that, on
account of these effects, such measures fall squarely within the purview of WTO rules, even if
they are often considered exchange rate measures as opposed to trade measures.

For instance, currency manipulation in the form of sustained undervaluation can offset a
trade concession by making imports artificially expensive in local currency. Multiple exchange
rates can also offsct the trade concessions relating to imports that are assigned an exchange rate
that makes them artificially expensive in local currency. Finally, exchange rate controls can act
as an import quota in respect of imports that arc subject to exchange rate rationing.

Other WTO provisions expressly recognize that exchange rate measures can constitute
export subsidies. For instance, multiple exchange rates can provide an export subsidy by
enabling exporters of certain goods to earn more local currency for their export receipts than they
would have earned absent this regime.

In particular, Note 2 to paragraphs 2 and 3 of GATT Article VI provides that “multiple
currency practices” (i.e., multiple exchange rates) can constitute either export subsidies or a form
of dumping:

GATT Ad Article V]
Paragraphs 2 and 3

2. Multiple currency practices can in certain circumstances
constitute a subsidy to exports which may be met by countervailing
dutics under paragraph 3 or can constitute a form of dumping by
means of a partial depreciation of a country’s currency which may
be met by action under paragraph 2. By “multiple currency
practices” is meant practices by governments or sanctioned by
governments.
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In 1957, the GATT Secretariat cxamined the application of antidumping and
countervailing duties by the Contracting Parties. In reviewing the types of measures that involve
subsidization, the Secretariat referenced the Ad Note to Article VI

A special type of low price import may also be mentioned in this
connection, namely those which are the consequence of currency
measures taken in the exporting country. While in most such
instances the price comparison will not permit the levy of an anti-
dumping duty, GATT expressly permits the levy of countervailing
duties in circumstances where the exportation of the product is
facilitated by a multiple currency system (Note to Article VI). A
case in which such a provision has been applied is the imposition
of a countervailing duty by the United States on imports of wool
tops from Uruguay.’™

The study further noted: “Concemning countervailing duties, the United States has
indicated that these are used to offset all types of export subsidization, including subsidization
through differential exchange ‘rates’."”’

The Illustrative List of Export Subsidies in Annex [ to the WTO SCM Agreement (as
well as in the 1979 Subsidies Code) classifies as such both “currency retention schemes and any
similar practices which involve a bonus on exports” (Item (b)), and the government provision of
“exchange risk programmes, at premium rates which are inadequate to cover the long-term
operating costs and losses of the programmes” (Item (j)). Clearly, if “currency retention
schemes and any similar practices are in item (b), they must be presumed to qualify as a

subsidies. A government’s currency retention scheme would allow its exporters to retain

foreign-exchange camnings rather than exchange them for local currency.’”

¥ GATT, Anti-Dumping and Countervailing Duties (1957) at 7, Exhibit I1I-179.
14 at13.
578 See Deborah E. Siegel, “Legal Aspects of the IMF/WTO Relationship: The Fund’s

Articles of Agreement and the WTO Agreements,” 96 Am. J. Int'l L. 561, 596 (July 2002),
Exhibit 111-180.
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While the GOC’s managed exchange rate for U.S. dollars may not be identical to the
“multiple currency practice,” “‘currency retention scheme” or “exchange risk program” as
referenced in the Ad Note 2 to GATT Article V1:2-3 or the SCM Agreement’s Illustrative List of
Export Subsidies, the GOC’s exchange rate scheme is practically and functionally equivalent to
those practices because it likewise favors or provides a “bonus” on exports by inflating the value
of one currency (or basket of currencies). Accordingly, the GOC’s managed exchange rate is a
“similar practice” within the meaning of item (b).

b) Currency undervaluation has been a long-standing concern
under U.S, law

Before the creation of GATT after World War 11, as well as after the GATT was adopted,
the United States has countervailed cumrency schemes where an incentive to export was created.
For example, in the 1930s, Germany regulated and controlled its currency in such a manner that
it maintained different categories of reichmarks with different conversion values. By regulation,
Germany allowed the lower-valued reichsmarks to be used for the purchase of German goods to
be exported. The German exporter, however, could redeem the lower-valued marks at the rate of
the higher-valued marks. This practice led the Treasury Department to issue Treasury Decision
48360 in June 1936, which stated:

Notice is hereby given that pursuant 1o the provisions of section
303 of the Tariff Act of 1930, countervailing duties equal to any
bounty and/or grant found to have been paid and/or bestowed will
be collected on articles of the kinds named below from Germany...
The courts upheld this decision in a number of proceedings:
. F.W. Woolworth Co. v. United States:
{T}o the {German} manufacturer one of the reichmarks paid from

the registered reichsmark account was worth the same as one of the
marks paid from the free reichsmark account.

+ 450
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It is not possible to escape the conclusion from the record that the
German Government by various devices and through different
authorized governmental agencies was seeking to aid its
manufacturers in invading foreign markets with their goods to
compete in such markets with domestic producers. .. . Among
such was the control of the registered marks and the limitations
placed upon their use. *”

. V. Mueller & Co., v. United States:

We are of the oginion that the presumption of correctness attaches
to this finding.**®

. Robert E. Miller & Co., Inc. v. United States:

The imported goods were paid for on April 10, 1937, in Aski
marks which were purchased at a lower price than the current
value of free or gold reichmarks. Aski marks were of the class of
currency which, under German regulation, could be used in
payment for exported goods and subsequent to such use were
redeemed by the German Government at the same value as free
reichsmarks thereby enabling the German manufacturer to dispose
of his exported goods at a “dollar-equivalent” less than would
otherwise be charged.’"!

As noted in the above-referenced GATT study, in May 1953, as a result of a multiple
exchange rate system maintained by Uruguay, the U.S. Treasury Department issued a notice of
countervailing duties on imports of wool tops from Uruguay. T.D. 53257, 88 Treas. Dec. 10S;
18 Fed. Reg. 2653 (May 7, 1953). On appeal, the Customs Court upheld T.D. 53257, stating:

Under this statute, it has been held that multiple exchange rate
systems can result in a bounty or grant.

* 8

37928 C.C.P.A. 239 (1940) at 246 and 248, 115 F.2d 348.
38028 C.C.P.A. 249, 256 (1940), 115 F.2d 354.

381 34 CCPA 101, 102-103, 105 (1946).
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It has also been recognized internationally that multiple currency
practices can in certain circumstances constitute a subsidy to
exports which may be met by countervailing duties. Interpretative
Notes to the General Agreement on Tariffs and Trade, Ad Article
VI....

L

In our opinion, the facts presented here support the Treasury
Department’s finding that, at the time of its decision, wool tops
exported from Uruguay received bounties or grants within the
meaning of section 303 of the Tariff Act of 1930.

One of the purposcs of Uruguay’s multiple rate of exchange
system was to aid industries which needed assistance in order to
place products abroad. Under such a system, which assigns
different exchange rates to different commodities, some exports
arc favored over others. In the instant case, the record shows that
wool tops were favored over many other commodities and that the
manufacturer was enabled to sell them to the United States
profitably, which he could not otherwise have done. ... By means
of the exchange rate granted to wool tops, an inducement was
offered for the exportation of wool in the form of tops rather than
in the form of unmanufactured wool. The result was to increase
seriously the importation of wool tops into this country from
Uruguay and to permit their sale at lower zprices in competition
with domestically produced wool tops. *

4. Currency undervaluation constitutes a countervailable subsidy
because it is a financial contribution that provides a benefit to the
recipient and is specific to exports

a) Financial contribution

The GOC’s undervaluation of its currency to maintain an undervalued RMB represents a

direct transfer of funds under Section 771(D)(i) of the Act. The GOC requires that foreign

exchange earned from export activities be converted to RMB, at the government-prescribed rate,

8 Energetic Worsted Corp. v. United States, 224 F. Supp. 606, 612-614 (Cust. Ct. 1963).
Upon review by the Court of Customs and Patent Appeals, the decision of the Customs Court
was reversed on other grounds. The CCPA did so because it found that Treasury’s “procedure”
in determining a weighted benchmark was not appropriate. Energetic Worsted Corp. v. United
States, 53 CCPA 36, 45-46 (1968).
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and only at government-owned banks or government-authorized exchange facilities. The rate at
which exporters convert foreign exchange eamings exceeds what these exporters would
otherwise obtain if the rate of exchange were market determined. This results in more RMB
being provided to exporters for every dollar that they exchange than they otherwise would get
absent government intervention. This represents a direct transfer of funds (RMB) from the GOC
to exporters. The GOC’s undervaluation of its currency to maintain an undervalued RMB could
also be considered the provision of a good or service other than general infrastructure under
Section 771(5)(D)(iii) of the Act.

b) Benefit
The GOC’s undervaluation of its currency bestows a benefit to exporters because
exporters receive more RMB per dollar than they otherwise would if the Chinese government
were not manipulating the rate and markets were allowed to determine the equilibrium rate of
exchange. If the financial contribution is deemed to take the form of the provision of a good or a
service, a benefit would be conferred to the extent that such goods or services are provided for
less than adequate remuneration, or in the case where goods are purchased, if such goods are
purchased for more than adequate remuneration under Section 771(5)(E)(iv) of the Act. The
benefit would be calculated as the difference between the RMB received by exports when they
exchange dollars and the rate that they would receive absent the government’s intervention in the
foreign currency regime.>®
c) Specificity
In the Preliminary Negative Countervailing Duty Determination: Certain Laminated

Hardwood Trailer Flooring from Canada, 61 Fed. Reg. 59,079, 59,082 (Nov. 20, 1996)

38 See 19 C.F.R. § 351.501 and Countervailing Duties; Final Rule, 63 Fed. Reg. 65347
a1 6539-60 (Nov. 25, 1998) describing the flexibility inherent in determining subsidy benefits.
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(“'Laminated Hardwood Trailer Flooring from Canada "), the Department clarified its standard
for finding a de facto export subsidy and provided an illustrative example of how currency

restrictions constitute de facto export subsidies:

Article 3.1(a) and note 4 of the Agreement on Subsidies and
Countervailing Measures clarifies that the “in fact” standard “is
met when the facts demonstrate that the granting of a subsidy,
without having been made legally contingent upon export
performance, is in fact tied to actual or anticipated exportation or
export earnings....”

We recognize that the projects for which Leclerc sought financing
were largely aimed at the U.S. market in the sense that the
company expected to sell most of its increased production to the
United States. However, there is no evidence to support a finding
that Leclerc's receipt of the loans and guarantees was contingent
upon or tied to actual or anticipated exportation to the United
States. Although the granting authority was aware of the
anticipated destination of the output, this fact alone does not render
the program a de facto export subsidy. Specifically, we do not
believe that the assistance awarded Leclerc was contingent upon
the company exporting outside of Canada. Indeed, Leclerc could
have qualified for assistance by “exporting” to another province in
Canada. Therefore, we have preliminarily determined that the
loans and guarantees given under the Export and Modemization
and PREP programs are not export subsidies.

The situation we are addressing here can be contrasted with other
situations that might give rise to possible de facro export subsidies.
For example, a loan program might be structured to require
repayment in U.S. dollars rather than local currency. If currency
restrictions make it impossible to obtain U.S. dollars in that
country except through exportation, then the requirement to repay
the loan in U.S. dollars could lead to the finding of a de facto
cxport subsidy.

In this case, as the Department contemplated in Laminated Hardwood Trailer Flooring
Jfrom Canada, government restrictions make it impossible for Chinese producers to obtain U.S.

dollars except through exportation. Moreover, in China, foreign-exchange earmned from export
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activities must largely be converted to RMB at government-owned banks or government-
authorized exchange facilities ¥ Therefore, a Chinese producer’s ability to receive excess RMB
is in fact tied to its ability to export, and thus receive dollars which then can and must be
converted at the government-controlled rates provided by government-owned banks.*** The
Chinese government’s restriction on foreign exchange as a whole creates a de facto export
subsidy, as envisioned by the Department in Laminated Hardwood Trailer Flooring from
Canada by (1) making a Chinese producer’s receipt of a subsidy (excess RMB) (2) contingent on
its ability to export outside of China, and (3) thus receive foreign exchange that (4) the GOC

strictly controls and largely requires the producer to surrender.

In the Final Negative Countervailing Duty Determination; Pork Rind Pellets From
Mexico, 48 Fed. Reg. 39,105 (Aug. 29, 1983)(“Pork Rind Pellets From Mexico"), the
Department did more than theorize that currency restrictions could constitute subsidies, it
conducted an investigation of Mexico’s “Dual Level Currency Exchange Rate System.”
Although the Department ultimately found that Mexico’s system did not provide a subsidy to
pork rind pellet producers, the points on which the Department based its reasoning require it to

initiate an investigation of Chinese currency undervaluation in the instant proceeding.

3% See Exhibit I11-181, Collis et al, China’s Policy of Substantially Undervaluing the
Renminbi: A Challenge for the International Monetary and Trading System at 52 (Sept. 185,
2008) (Research Paper prepared by the Trade Law Advisory Group under a grant funded by the
U.S. Small Business Administration (“TLAG Report on Undervaluing the RMB”). Under the
Administrative Rules of the People’s Republic of China on Foreign Exchange Control in 1996
(1996 Forex Regulations), China-based organizations were required to remit any foreign
exchange earnings back to China and deposit such eamings in authorized foreign exchange
banks).

388 d
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In Pork Rind Pellets From Mexico, the Department investigated Mexico’s dual exchange
rate system. At the time, the government of Mexico maintained two exchange rates, a controlled
exchange rate (a less favorable rate applied to all export proceeds) and a free exchange rate (a
more favorable rate available to purchase imporls).’86 Like the current Chinese system, when a
Mexican company received dollars through export activities, the Department found that al}

export proceeds were required to be converted into pesos

at the controlled rate of exchange established by the Mexican
government.... We also verified that the Mexican government will
require Selectos {the respondent}, upon receipt of any export
proceeds, to exchange those proceeds, to pesos at the controlled
rate, thus receiving fewer pesos per dollar than if they were
converted at the frec exchange rate.

Therefore, even though the use of the controlled rate was contingent upon expor, there
was essentially no benefit, and thus no countervailable subsidy on this component of the
exchange rate regime because an exporter actually received fewer pesos than otherwise would be
provided on a free market. However, in this case, the Chinese controlled rate of exchange is a
more favorable rate for those exchanging dollars than what a “free exchange rate” would be. See
Undervaluation Analysis Report at S et seq. Therefore, if the Department applies the exact
reasoning to Chinese currency undervaluation that it applied to Mexico's controlled rate of

exchange, it must conclude that Chinese companics are receiving more RMB per dollar than if

the GOC allowed a free exchange rate. Moreover, the Department also considered the effect of

3% The free exchange rate was effective for companies who needed to exchange pesos for
foreign exchange in order to purchase imported production inputs, This component of Mexico’s
exchange rate was investigated but found not to constitute a subsidy. See Final Negative
Countervailing Duty Determination; Pork Rind Pellets From Mexico, 48 Fed. Reg. 39,105 (Aug.
29, 1983).

387 d
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Mexico’s system on its exports and found “this system does not appear to stimulate export sales
of pork rind pellets over domestic sales of pork rind pellets.” However, virtually every
economist agrees, and the GOC has acknowledged, that its foreign currency controls are
designed to stimulate export sales.>®® The Undervaluation Analysis Report at 3 also concludes
that **{a}s the Chincse cconomy has become increasingly dependent upon exporting as a source
of economic growth, so too has exporting become increasingly important as a means of

expanding and sustaining employment in China.”

Although the Department ultimately found that Mexico’s dual exchange rate system did
not constitute a countervailable subsidy, it did so largely on two points: (1) the controlled rate
that applied to all export proceeds caused exporters to receive fewer pesos per dollar than if
converted at the free exchange rate, and (2) the separate import purchase currency regime was
not a specific domestic subsidy based on the facts of that case. However, in this instance,
Petitioners are providing reasonably available information that (1) the Chinese government-
controlled exchange rate provided more RMB per dollar than would be provided at a free
exchange rate,® and (2) allege that the government-controlled exchange rate is an export
subsidy, and altematively, is a specific domestic subsidy, which is demonstrated with reasonably

available information provided below.

388 See “After 30 Years, Economic Peril on China’s Path,” N ¥. Times (Dec. 19, 2008),
Exhibit I1I-182.

3% See Economic Consulting Services LLC, Analysis of Evidence of the Undervaluation
of the Chinese Currency and the Evidence of Specificity of the Subsidy Benefit Derived from
Currency Undervaluation (Jan. 13, 2010) (“Undervaluation Analysis Report™) at 5 (stating that
“The prevailing cconomic pressure has persistently been in a direction that should have strongly
bid up the value of RMB vis-a-vis other currencies. However, as shown in Exhibit 11I-1, the
strong economic pressure to bid up the price of the RMB has not been permitted to increase
commensurately the value of the RMB.”), Exhibit [11-183.
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Prior to Pork Rind Pellets From Mexico, the U.S. also investigated currency systems
during the 1930s in Germany and during the 1950s in Uruguay, thus establishing that currency
undervaluation can create a countervailable subsidy that should be investigated under the
countervailing duty law. In Energetic Worsted Corp. v. United States, the United States Customs
Court specifically addressed whether countervailing duties were an appropriate remedy when

other branches of the U.S. government had not denounced the particular currency practice:

Although the United States and other countries may have
recognized or approved multiple exchange rate systems in general
and although there may have been various causes for Uruguay’s
action, nevertheless, section 303 of our tariff act imposing
countervailing duties in certain circumstances has not been
repealed. It must be applied whenever it is shown that a bounty or
grant has been bestowed. The fact that United States
representatives on the International Monetary Fund and the
National Advisory Council did not object to Uruguay’s multiple
exchange rate system in general is not relevant. Whether or not
such a system is objected to, whenever the result is a bounty as to
any particular article, the statute requires that countervailing duties
be imposed. The facts here show that the preferential exchange rate
did result in a bounty to the Uruguayan exporter.>*®

At issue in Energetic Worsted Corp. v. United States was the Treasury Department’s
imposition of countervailing duties on imported wool tops from Uruguay. At the time, Uruguay
had a multiple exchange rate system which was designed “to aid industries which needed
assistance in order to place products abroad.”®' Like the current Chinese currency system that is

used to encourage exports, the Uruguay system provided “an inducement” for exportation by

3% Energetic Worsted Corp. v. United States, 51 Cust. Ct. 55, 65 (Cust. Ct. 1963) rev'd
53 C.C.P.A. 36 (1966)( Although the U.S. Customs Court upheid the Treasury Department's
imposition of a countervailing duty under section 303 of the Tariff Act of 1930, the U.S. Court of
Customs and Patent Appeals reversed this decision on the ground that the weighted benchmark
used to calculate the subsidy benefit was not supported by substantial evidence).

39 Jd
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giving the Uruguayan exporter a favorable return on foreign exchange.’® Similarly, as discussed
in Energetic Worsted Corp. v. United States and cited in the Perition at 127 through 128,
Germany's currency rate system was investigated under the Tariff Act of 1930 and
countervailing duties were applied to merchandise subsidized by the German government's
reliance upon multiple exchange rates and, in particular, upon a depreciated rate of exchange for

German cxports.:‘93

As administering authorities did in prior cases where currency practices were alleged to
create a countervailable subsidy, the Department should initiate an investigation of currency
undervaluation in China. Given the United States’ past investigations of currency practices, the
information reasonably available to Petitioners indicates that current Chinese currency practices
arc more likely to beslowAcountcrvaiIablc subsidies on Chinese producers of subject merchandise
than did currency practices formerly investigated by the United States in Mexico, Uruguay and
Gemany. Furthermore, since the Department itself has acknowledged the particular difficulties
inherent in specificity analysis, and has been deferred to by the Court of Appeals for the Federal
Circuit, Petitioners submit that the following information as to the specificity of the subsidy
created by Chinése currency undervaluation more than meets the threshold “information
reasonably available” requirement for immediately initiating an investigation of this

allegation.**

392 I

% See F.W. Woolworth Co. v. United States, 28 C.C.P.A. 239, 246, 115 F.2d 348 (1940);
V. Mueller & Co., v. United States, 28 C.C.P.A. 249, 256, 115 F.2d 354 (1940); Robert E. Miller
& Co,, Inc. v. United States, 34 C.CP.A. 101, 102-105 (1946).

3% See Royal Thai Government v. United States, 436 F.3d 1330 (Fed. Cir. 2006); see also
A.K. Steel v. United States, 192 F.3d. 1367, 1385 (Fed. Cir. 1999).
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(i) Chinese Currency Undervaluation Is A De Jure Export
Subsidy

Chinese currency undervaluation is a de jure export subsidy consistent with section

7T71(5A)B) of the Act. As detailed in numerous studies,

China’s basic regulation on the management of foreign exchange
dates from 1996, has been amended twice since then (in January
1997 and, more recently, in August 2008), and is administered by
the People’s Bank of China and the State Administration of
Foreign Exchange. These FOREX Rules are sweeping in their
reach and lay down the framework and essential guidelines by
which the Chinese government monitors and controls the flow of
currency into, out of, and within China. In practice, this oversight
means that the Chinese central government can insulate the
renminbi to a great degree from the market’s pressures and
undervalue the renminbi relative to the values of the currencies of
China's trading partners.’”

Although the Chinese government has carefully worded its laws to avoid a forthright
acknowledgment that its currency system is designed to promote exports and increase dollar
holdings, this effect is widely acknowledged by economists and scholars: “China’s government
clearly is in a position to seal off foreign currencies - as much or as little as it chooses at any
given time - from the Chinese domestic market. This segregation aliows the Chinese
government to intervene cﬂ'ectivély in the foreign exchange markets to undervalue the
renminbi.% Similarly, the Undervaluation Analysis Report at § states that “It is evident that
the reason that the “price” of the RMB against other currencies has not increased
commensurately is the intervention by the People’s Bank of China (*PBOC™) which appears to

have had as a policy goal the suppression of forces that would increase the value of the RMB.

%% See TLAG Report on Undervaluing the RMB, Exhibit I11-181.

396 1d
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The PBOC achieves this goal by selling whatever volumes of RMB are necessary to kecp the
value of the RMB at the PBOC’s desired level.” Therefore, the GOC’s policy as applied through
the Chinese Foreign Exchange Rules, in particular Articles 7 -9, 11, 12, 19, 20, 32, 33, when
read together, demonstrate that the GOC has in place de jure restrictions that promote exports

and reward exporters and FIEs with excess RMB.>”’

As discussed above, Chinese currency undervaluation is a de facto export subsidy,
consistent with section 771(SA)(B) of the Act and the Department’s prior cases. The
Department's regulations state that “{t}he Secretary will consider a subsidy to be an export
subsidy if the Secretary determines that eligibility for, approval of, or the amount of, a subsidy is
contingent upon export performance.”* Essentially, the Chinese government can control the
amount of excess RMB provided to its industries in two steps: first, by encouraging the
development of an industry through specific government policies designed to launch the industry
into the global market and second, by rewarding the successfully developed industry through the
provision of excess RMB in exchange for foreign currency.

In this instance, the amount of excess RMB that Chinese producers of subject
merchandise receive is contingent upon their export performance. Because the Chinese
government has in place a de jure policy to support the Chinese aluminum extrusion industry, the
Chinese aluminum extrusion industry is more likely than non-supported industries to

successfully export its products, thus ultimately receiving more dollars, and therefore, more

397 See 2008 Foreign Exchange Control Regulations of the People 's Republic of China,
Exhibit I11-175.

% See 19 C.F.R. § 351.514. (emphasis added)
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excess RMB than non-encouraged industries.’™ Furthermore, the Chinese government's
complete control over foreign exchange is a well-documented tool used in its efforts to keep the
RMB undervalued vis-a-vis the dollar:

China’s basic regulation on the management of foreign exchange
dates from 1996, has been amended twice since then (in January
1997 and, more recently, in August 2008), and is administered by
the People’s Bark of China and the State Administration of
Foreign Exchange. These FOREX Rules are sweeping in their
reach and lay down the framework and essential guidelines by
which the Chinese government monitors and controls the flow of
currency into, out of, and within China. In practice, this oversight
means that the Chinese central govemment can insulate the
renminbi to a great degree from the market's pressures and
undervalue the renminbi relative to the values of the currencies of
China's trading partners. As the articles next highlighted illustrate,
the current version of the FOREX Rules continues to vest
extensive powers in the People's Bank of China and the State
Administration of Foreign Exchange.*®

Therefore, by both having a policy to support favored industries, such as the aluminum
extrusion industry, and by maintaining total control over the foreign exchange system in order to
reward favored industries with excess RMB, the Chinese government has created a de facto
export subsidy to all industries who successfully respond to the government edict to go forward
and export. Clearly, little if any doubt exists that the provision of excess RMB is linked to a
Chinese producers’ receipt of dollars upon exportation of subject merchandise.*”’ Furthermore,

as the Undervaluation Analysis Report, concludes,

% See Countervailing Duty Investigation of Coated Free Sheet from the People’s
Republic of China, 72 Fed. Reg. 60,645 (Oct. 25, 2007)(“CFS”) at Issues and Decision
Memorandum, Comment 8, page 55.

0 See TLAG Repori on Undervaluing the RMB, Exhibit [1I-181.

0 See Can-Am Corp. v. United States, 11 C.1.T. 424, 430 (Ct. Int'l Trade
1987)(upholding Commerce’s interpretation of “contingent upon export” stating “Here
Commerce asserts that in order to be an export bounty, grant or subsidy within the meaning of
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70 % of China’s foreign exchange earnings from Current Account
transactions and from long-term Capital and Financial account
transactions were derived from the export of goods....No other
category of foreign exchange inflows comes close to matching the
$1.4 trillion foreign exchange earnings of Chinese exporters.
Therefore, as exporters garner the overwhelming share of benefits
from the undervaluation of the RMB, the subsidy benefit is de
Jacto specific to exporters as a group.*®

The Department’s regulations also make clear that “the provision of the subsidy” can be
“tied to actual or anticipated exportation or export eamings, alone or as one of two or more
conditions.”*® Therefore, the fact that the provision of excess RMB to producers of subject
merchandise, can be tied to the export earnings that the Chinese government encourages through
their policy to support the paper and forestry industries, is sufficient under the regulatory
standard to find Chinese currency undervaluation a de facto export subsidy. Although the
Department may hypothesize other conditions under which a particular company or individual
may receive excess RMB upon converting dollars, hypothesis is irrelevant to this allegation and
does not obviate the fact that exportation is one condition under which excess RMB are awarded

to favored industries. Therefore, any non-exporting entity’s use of this program is largely

the countervailing duty statutes the benefit bestowed must be linked to the exportation of the
goods. The Court finds this interpretation of section 1677(5)(A) “export” subsidies to be
consistent with the types of subsidies described in Annex A to the Agreement. The Court also
finds the requirements that the alleged benefit be contingent upon export performance or that it
stimulate export sales over domestic sales to be consistent with the other forms of export
subsidies in Annex A, and holds that such requirements are reasonable criteria for determining
whether the benefit bestowed is sufficiently tied to the exportation of the goods.” (emphasis
added).

“92 See Undervaluation Analysis Report at 8, Exhibit I111-183.

493 See 19 C.F.R. § 351.514.

116

gt




syBLIC FILE 4

inconsequential to the Department’s proper analysis of de facto export subsidies under its
regulations. ***

Finally, the Petitioners’ treatment of de facto export subsidies also comports with the
factors that the Department contemplated in Laminated Hardwood Trailer Flooring from
Canada and that the WTO Appellatc Body addressed in Canada - Measures Affecting the Export
of Civilian Aircraft. (“Canada - Aircraft”).*% According to the Laminated Hardwood Trailer
Flooring factors contemplated by the Department the Chinese government’s restriction on
foreign exchange as a whole creates a de facto export subsidy by (1) making a Chinese
producer’s receipt of e subsidy (excess RMB) (2) contingent on its ability to export outside of
China, and (3) thus receive foreign exchange that (4) the GOC strictly controls and largely
requires the producer to surrender.

Similarly, the Appellate Body's discussion of de facto export subsidies in Canada -
Aircraft also supports Petitioners' allegation of Chinese currency undervaluation as a de facro
export subsidy. The Appellate Body upheld the panel’s decision that the government of Canada
provided a de facto export subsidy (through its Technology Partnerships Canada (“TPC")
assistance) 1o its aircraft industry even though: (1) Brazil admitted TPC assistances was granted

to non-aircrafl industries with domestic sales; and (2) Canada asserted that “TPC provides

M See Coated Free Sheet Paper from the Republic of Korea: Notice of Final Affirmative
Countervailing Duty Determination, 72 Fed. Reg. 60,639, 60,642 (Oct. 25, 2007), stating “We
find that the information regarding anticipated export effects included in the application Namhan
filed with MOCIE is one of the conditions considered when issuing loans under the program and,
thus, meets the specificity criteria under section 771(SA)(B) of the Act and 19 CFR 351.514.
Indeed, the Preamble further clarifies that if exportation or anticipated exportation is the sole
condition or one of several conditions, the subsidy is an export subsidy ‘unless the firm in
question can clearly demonstrate that it had been approved (o receive the benefits solely under
non-export-related criteria.’”

05 See Appellate Body Report, Canada — Mcasures Affecting the Export of Civilian
Aircraft, WT/DS70/AB/R, adopted 20 August 1999, DSR 1999:11, 1377 (“Appellate Body
Report on Canadian Aircraft.™).
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support to a broad base of sectors and technologies that touch on virtually all industrial sectors of
Canada.”*% Ultimately, the underlying panel looked at numerous facts related to TPC assistance

and found:

that TPC funding in the regional aircraft sector is expressly

designed and structured to generate sales of particular products,

and that the Canadian Government expressly takes into account,
and attaches considerable importance 1o, the proportion of those
sales that will be for export, when making TPC contributions in the
regional aircraft sector. In this regard, we note again in particular
that TPC contributions in the aerospace and defence sector,
including the regional aircraft industry, are provided for “near-

market projects with high export potential.” To us, therefore, these

facts demonstrate that TPC assistance to the Canadian regional
aircraft industry would not have been granted but for some
cxpectatlon of exportation or export earnings. (Empbhasis in
original).*

In the instant case, the Chinese government has structured its economy to generate sales
of particular products by instituting industrial plans. Like the Canadian government did in
granting TPC assistance, the Chinese govemment “attaches considerable importance” to the fact
that its championed industries will export merchandise.*® As a result, the totality of the facts
surrounding Chinese currency undervaluation demonstrates that it functions as a de facto export

subsidy to the manufacturers of subject merchandise, whose exports arc considerably important

to the GOC.

“% 1d.

“%7 See Panel Report, Canada — Measures Affecting the Export of Civilian Aircrafi,
WT/DS70/R, adopted 20 August 1999 at para. 9.341, as upheld by Appellate Body Report
WT/DS70/AB/R, DSR 1999:1V, 1443,

402 See TLAG Report on Undervaluing the RMB, Exhibit I11-181; see also “After 30
Years, Economic Peril on China’s Path," N.Y. Times (Dec. 19, 2008), Exhibit 111-182.
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The Appellate Body upheld the panel’s decision that TPC assistance was a de facto
export subsidy for the regional Canadian aircrafl industry and acknowledged the difficulty in
analyzing de facto export subsidies:

Proving de facto export contingency is a much more difficult task.

There is no single legal document which will demonstrate, on its

face, that a subsidy is “contingent ...in fact ... upon export

performance”. Instcad, the existence of this relationship of

contingency, between the subsidy and export performance, must be

inferred from the total configuration of the facts constituting and

surrounding the granting of the subsidy, none of which on its own

is likely to be decisive in any given case.
Therefore, Petitioners allege that based on the totality of the facts surrounding Chinese currency
undervaluation which are reasonably available to Petitioncrs, the Department should initiate an

investigation of Chinese currency undervaluation as a de facto export subsidy.

(ii)  Chinese Currency Undervaluation Is A Specific
Domestic Subsidy Which The GOC Bestows On
Foreign-Invested Enterprises (“FIEs”)
The Department’s regulations state that {i}n determining whether a subsidy is being
provided to a “‘group” of enterprises or industries within the meaning of section 751(SAXD) of
the Act, the Sccretary is not required to determine whether there are shared characteristics among

the enterprises or industries that are eligible for, or actually receive, a subsidy. See 19 C.F.R. §

351.502(b).*'® In Dynamic Random Access Memory Semiconductors from the Republic of

4% See Appellate Body Report on Canadian Aircraft at para. 167.

“1° See British Steel PLC v. United States, 20 C.1T. 394, 443 (Ct. Intl Trade 1996) citing
to PPG Indus., Inc. v. United States, 9 Fed. Cir. (T) 71, 80, 928 F.2d 1568, 1577 (1991) and
stating that “The CVD statute provides that for Commerce to countervail a bounty or grant, the
agency must determine whether the bounty, grant, or subsidy in law or in fact is provided to a
specific enterprise or industry, or group of enterprises or industries.” 19 U.S.C. § 1677(5)(B)
(1988). A finding of de facto specificity “requires a case by case analysis to determine whether
there has been a bestowal upon a specific class.”

119

.




PUBLIC FiLE

Korea: Final Results of Countervailing Duty Administrative Review, 73 Fed. Reg. 14,218 (Mar.
17, 2008) the Department found that Hynix was a member of a “group of enterprises” and
reiterated that (1) “the Department is not required to determine whether or not there are shared
characteristics among emterprises for purposes of its specificity analysis” and (2) “the
Department has discretion in evaluating the shared characteristics among enterprises or

industries in determining whether they constitute a ‘group’ for purposes of specificity analysis.”

Chinese FIEs are a “group of enterprises” consistent with the Department’s legal
standards and past practice. In prior cases, the Department has determined that Chinese FIEs are
“groups of enterprises” in the context of specificity analysis and should continue to do so in this

case.

Our finding is that FIEs constitute a group of enterprises for
specificity purposes. We note that section 771(5A)(D) of the Act
defines “enterprise or industry” to include a group of such
enterprises or industries. Much of Yixing Union's argument is
misplaced because it focuses on the industries containing FIES, not
on whether FIEs can be classified as a “group.”

Moreover, while we acknowledge that the language in the CVD
Preamble discussing PPG Industries v. United States refers to
numerous and diverse industries, and that FIEs may in fact operate
in numerous and diverse industrics in the PRC, the preambular
language cannot be read to mean that where the law limits a
subsidy to a specific group of recipients, the subsidy is not specific
because the limited recipients operate in many industries. Also, in
our view, the Roses decision cited by Yixing Union supports our
finding because FIEs are a discrete class of enterprises that benefit
from a variety of subsidy programs.*

V! See Citric Acid and Certain Citrate Salts From the People's Republic of China: Final
Affirmative Countervailing Duty Determination, 74 Fed. Reg. 16,836, 16,838 (Apr. 13, 2009);
see also Certain Kitchen Shelving and Racks from the People'’s Republic of China: Final
Affirmative Countervailing Duty Determination, 74 Fed. Reg. 37,012 (July 27, 2009);
Polyethylene Retall Carrier Bags from the Socialist Republic of Vietnam: Preliminary
Affirmative Countervailing Duty Determination and Alignment of Final Countervailing Duty
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Altematively, under the same reasoning applied to FIEs, Petitioners allege that exporters,
as a discrete class of enterprises, are a “group of enterprises” consistent with section
T71(SA)(D)(iii) of the Act for the purpose of analyzing Chinese currency undervaluation as a
domestic subsidy.

As demonstrated above, FIEs are a group of enterprises according to section 771(5A)(D)
of the Actand 19 C.F.R. § 351.502.*'% Because FIEs exported 55 percent of total Chinese
exports during the period of investigation (2008), they were the predominant recipient of excess
RMB according to section 771(SA)(D)(iii)(II) of the Act. See Undervaluation Analysis Report at
10. Moreover, from 2005 through April 2009 (a period of time which included the entire period
of investigation), FIEs alone accounted for over haif of Chinese exports. Specifically, as detailed
in Exhibit 11 of the Undervaluation Analysis Report, FIEs accounted for 56.1% of tota! exports
from China between January and November 2009. Their exports amounted to 55.3%, 57.1%,
58.2% and 58.3% of China’s total exports in 2008, 2007, 2006, and 2005 respectively.*"’

Petitioners’ analysis is consistent with the Department’'s specificity practice regarding

“predominant use.” Moreover, although there is no bright-line for determining predominant use,

Determination with Final Antidumping Duty Determination, 74 Fed. Reg. 45,811 (Sept. 4,
2009)(discussion of Corporate Income Tax Exemptions received by Fotai and Chin Sheng).

*'2 See Saudi Iron & Steel Co. (Hadeed) v. United States, 11 C.LT. 880 (Ct. nt| Trade
1987)(“Saudi Steel v. U.S.”)(upholding Commerce’s determination regarding & “group of
enterprises” and stating “{D}ecisions of this Court require Commerce to conduct a de facto case
by case analysis to determine whether a program provides a subsidy, or a bounty or grant, to ‘a
specific enterprise or industry or group of enterprises or industries. ..").

13 See Undervaluation Analysis Report, data at Exhibit 11I-11, Exhibit I1I-183.
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the FIEs’ receipt of excess RMB has consistently been over 50 percent for three-years prior to
the period of investigation.*'*

As discussed above, the GOC'’s stringent control over foreign exchange requires FIEs to
exchange the dollars earned through exportation at the controlled rate of exchange, thus
receiving more RMB than they would in the absence of the government-controlled currency
regime. As a result, because FIEs earn, and are required to exchange, a predominate amount of
foreign currency, they are the predominate recipients of excess RMB consistent with the

Department’s practice.*!®

(iif)y  Exporters, as a Group of Enterprises, are Predominant
Users of Chinese currency undervaluation

For the reasons discussed above, exporters are a “group of enterprises™ according to
section 771(SA)(D) of the Actand 19 C.F.R. § 351.502.4'% Petitioners submit that although
exporters’ preponderant share of China’s total foreign exchange inflows constitutes reasonably
available information evidence that Chinese currency undervaluation is a de facto export
subsidy, as alleged above, this fact is also evidence that Chinese exporters, as a group of
enterprises, are predominant users of the subsidy under section 771(5A}DXiii)(II) of the Act. If

the Department does not find that Chinese currency undervaluation is a de jure or de facto export

M See, e.g., Final Affirmative Countervailing Duty Determination: Stainless Steel Plate
in Coils from South Africa, 64 Fed. Reg. 15,553, 15,564 (Mar. 31, 1999) (finding predominate
use when a group of industries received more than fifty percent of a subsidy over a several year

period).

' See Certain New Preumatic Off-the-Road Tires From the People's Republic of China:
Final Affirmative Countervailing Duty Determination and Final Negative Determination of
Critical Circumstances, 73 Fed. Reg. 40,480 (July 15, 2008)(discussing that consuming “over
half of the total rubber consumed in the country during the PO, indicat{es} that this program
may also be de facto specific under the predominant and disproportionate analyses.”)

41 See Saudi v. U.S, supra note 57.
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subsidy, then the Petitioners alternatively allege that Chinese exporters, as a group of enterprises,
are predominant users of excess RMB resulting from Chinese currency undervaluation according

to section 771(SAXDXii)(II) of the Act. As the Undervaluation Analysis Report demonstrates,

70 % of China’s foreign exchange camings from Current Account
transactions and from long-term Capital and Financial account
transactions were derived from the export of goods....No other
category of foreign exchange inflows come close to matching the
$1.4 trillion foreign exchange carnings of Chinese exporters.
Therefore, as exporters garner the overwhelming share of benefits
from the undervaluation of the RMB, the subsidy benefit is de
facto specific to exportets as a group.‘”

Petitioners allege that FIEs receive a disproportionately large amount of excess RMB
according to section 771(SA)(D)(iii)(11) of the Act. As the Department acknowledged in the
Preamble to its regulations, and as discussed above, detailed distribution data for domestic
subsidies is frequently not reasonably available to petitioners. Therefore, in order to analyze
whether FIEs receive a disproportionately large amount of excess RMB, Petitioners relied on the
Undervaluation Analysis Report, which compares FIEs share of exports, and therefore, their
receipt of excess RMB, to the overall contribution to Chinese Gross Domestic Product (“GDP™")
made by FIEs.

After adjusting for FIEs’ role in the overall manufacturing sector, the Undervaluation
Analysis Report concludes that: “FIEs as a group appear likely to account for no more than about

20% of GDP, but they do account for 55% of total Chinese exports.”*'® Petitioners note that this

approach is consistent with the Department’s analysis of whether disproportionately large

47 See Undervaluation Analysis Report at 8, Exhibit I11-183.

418 See Undervaluation Analysis Report at 10, Exhibit I11-183.
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amounts of subsidies were granted in prior cases where distribution data were unavailable.*'?

Based on information reasonably available, the amount of excess RMB received by FIEs, as a
percentage of total Chinese exports, is disproportionate to FIEs’ contribution to manufacturing or
total Chinese GDP.

(iv)  Exporters, as a Group of Enterprises, receive a
disproportionately large amount of excess RMB
resulting from Chinese currency undervaluation

Alternatively, Petitioners allege that exporters, as a group of enterprises, receive a
disproportionately large amount of excess RMB according to section 771(5A)(D)(iii)(III) of the
Act. As the Department acknowledged in the Preamble to its regulations, and as discussed
above, detailed distribution data for domestic subsidies is frequently not reasonably available to
pctit.ioncrs. Therefore, in order to analyze whether exporters receive a disproportionately large
amount of excess RMB, Petitioners relied on the Undervaluation Analysis Report. As
documented in the Undervaluation Analysis Report at 3, China's exports as a percent of total
GDP were 33 percent in 2008. However, exporters received 70 percent of China’s foreign
exchange earnings from Current Account transactions and from long-term Capital and Financial
Account transactions. See Undervaluation Analysis Report at 8. Therefore, based on information
reasonably available, the amount of excess RMB received by exporters is disproportionate to
exporters’ contribution total Chinese GDP.

Finally, Petitioners assert that, as it has done in prior cases where domestic subsidies

were at issue, the Department should initiate an investigation of Chinese currency undervaluation

and review detailed distribution data that can only be fully developed over the course of an

9 See, .y, Coated Free Sheet Paper from the Republic of Korea: Notice of Final
Affirmative Countervailing Duty Determination, 72 Fed. Reg. 60,639 (Oct. 25, 2007)(dividing
the pulp, paper, and wood sectors’ share of KDB lending to the manufacturing sector by the
sectors’ share of manufacturing GDP).
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investigation. Even where distribution data has been forthcoming and relatively transparent
(unlike the instant case), the complexity of specificity analysis often requires multiples layers of
analysis and changes from preliminary to final determinations. For example, in Alloy
Magnesium from Canada: Final Results of Countervailing Duty New Shipper Review, 68 Fed.
Reg. 22,359 (April 28, 2003), the Department changed its specificity analysis in the final
determination and analyzed the program on a company-specific basis instead of an industry-
specific basis. The Department also made several types of comparisons before finding that the
respondent company had received a disproportionately large amount of the subsidy.*>
Petitioners submit that such detailed analysis is appropriate in an ongoing investigation, but
inappropriate when used as a threshold requirement to decide whether to initiate an investigation.
5. In the alternative, currency undervaluation constitutes a subsidy
because it qualifies as “income or price support within the meaning of
Article XVI of the GATT 1994” under Section 771(S)(B)(ii) of the Act
that provides a benefit to the recipient and that is specific to exports

a) “Income or price support that operates directly to increase
exports”

Article XVI:1 of GATT 1994 characterizes any form of income or price support which
operates directly or indirectly to increase exports, or reduce imports, as a subsidy. In particular,
GATT Article XVI:1 provides, in relevant part:

Subsidies
Section A - Subsidies in General
1. If any contracting party grants or maintains any subsidy,
including any form of income or price support, which operates
directly or indirectly to increase exports of any product from, or to
reduce imports of any product into, its territory, it shall notify the
CONTRACTING PARTIES in writing of the extent and nature of

0 See Alloy Magnesium from Canada: Final Results of Countervailing Duty New
Shipper Review, 68 Fed. Reg. 22,359 (Apr. 28, 2003)(discussion of Magnola’s MTM
benefits)(the Department’s methodology was upheld by a Binational NAFTA Panel, /n Re Alloy
Magnesium from Canada, USA-CDA-2003-1904-02 (Sept. 9, 2005).
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the subsidization, of the estimated effect of the subsidization on the
quantity of the affected product or products imported into or
exported from its territory and of the circumstances making the
subsidization necessary.

The WTO SCM Agreement reflects this characterization of certain income or price
support in defining the term “subsidy.” In particular, according to Article 1.1 of the SCM
Agreement, a subsidy is deemed to exist where there is either a “financial contribution” or “any
form of income or price support in the sensc of Article XVI of GATT 1994 that provides a
benefit to the recipient. This standard has been implemented under Section 771 of the Act,
which provides in relevant part:

5) Countervailable subsidy.

(A) In general. Except as provided in paragraph (5B), a
countervailable subsidy is a subsidy described in this
paragraph which is specific as described in paragraph (5A).

(B) Subsidy described. A subsidy is described in this
paragraph in the case in which an authority
(i) provides a financial contribution,

(ii) provides any form of income or price support within
the meaning of Article XV1 of the GATT 1994, or

(iii) makes a payment to a funding mechanism to provide a
financial contribution, or entrusts or directs a private
entity to make a financial contribution, if providing
the contribution would normally be vested in the
government and the practice does not differ in
substance from practices normally followed by
governments . . . .

The Act does not define the term “income or price support” and the Department has not
adopted a definition for this term in its countervailing duty practice. Neither the SCM
Agreement nor GATT provide a definition for this term, and its meaning has not been clarified
either in GATT or WTO dispute settlement. The Shorter Oxford English Dictionary defines the

noun “‘support” as “{t}he action of holding up, keep from falling, or bearing the weight of
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something™?' In tumn, dictionaries of economic terms and textbooks on the theory of
international economics characterize the term “exchange rate” as “the price of one cumrency in
terms of another.”*?

Accordingly, by constantly intervening in the foreign market to prevent the price of
dollars in terms of RMB from falling (that is, to prevent the dollar from depreciating vis-a-vis the
RMB), the GOC provides “price support” to Chinese producers of aluminum extrusions. In turn,
such “price support™ operates directly to increase exports of this product, on account that the

price support concerned (i.e. the support of the exchange rate) allows the dollar price of Chinese

imports of aluminum extrusions into the United States to remain at artificially low levels. ‘%

2 See Shorter Oxford English Dictionary, Oxford University Press, Sixth Edition, 2007.

*22 See, for example, Oxford Dictionary of Economics, Oxford University Press, Third
Edition, 2009, p. 151 (“exchange rate: The price of one currency in terms of another™); Alan V.
Deardorff Terms of Trade: Glossary of International Economics, World Scientific Publishing
Co.: Singapore, 2006, p. 94 (“Exchange rate: The price at which one country’s currency trades
for another”); and Dennis R. Appleyard, Alfred J. Field and Steven L. Cobb, International
Economics, McGraw-Hill, Sixth Edition, 2008, p. 479 (“{t}he foreign exchange rate is simply
the price of one currency in terms of another”).

*23 Notably, in its final countervailing duty determination in Rice from Thailand,
Commerce found that price support programs in respect of the subject merchandise itself provide
benefits in the nature of a grant and thus do not constitute “the provision of goods at preferential
rates” under section 771(5)(B)(ii). See Final Affirmative Countervailing Duty Determination
and Countervailing Duty Order, Rice From Thailand, 51 Fed. Reg. 12356 (April 10, 1986).
Because grants are a type of financial contribution under section 771(5XD)(i) o f the Act, it
follows that price support programs in respect of the subject merchandise itself do not constitute
“income or price support within the meaning of Article XVI of the GATT 1994”.

This finding is consistent with economic analysis. “Price support within the meaning of
Article XVI of the GATT 1994” stands for price support that opcrates directly or indirectly to
increase exports of the merchandise at issue. However, price support in respect of the subject
merchandise itself would lead to reducing exports rather than increasing exports, because the
purchases that the government would make to raise the domestic price of the subject
merchandise, by boosting domestic demand, would reduce the exportable surplus.
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Hence, China’s currency manipulation constitutes “a form of income or price support within the
meaning of Article XVI of GATT 1994” under Section 771(5)(B)(ii) of the Act.
b) Benefit

The GOC’s manipulation of its currency bestows a benefit to exporters because, on
account of the GOC's intervention in the foreign exchange market to prevent the dollar from
depreciating vis-4-vis the RMB, exporters receive more RMB per dollar than what they would
receive if the Chinese government were not manipulating the exchange rate and markets were
allowed to determine the equilibrium rate. Pursuant to 19 C.F.R. § 351.503(a), the benefit would
be calculated as the difference between the RMB actually received- and the RMB they would
receive absent the government’s intervention in the foreign exchange market.?*

c) Specificity

The GOC's maintenance of an undervalued currency is a prohibited subsidy because it is
contingent upon export performancc. As an export subsidy, it is dcemed specific pursuant to
Section 771(SA)(B) of the Act. This subsidy is de facto contingent upon export performance
because it directly linked with the act of exporting and export earnings. Moreover, the more a
Chinese company exports, the more subsidy it receives. This direct and positive correlation
between the export activity/export earnings and the amount of subsidy received means that the
subsidy is “in fact, contingent on export performance.”
VI. CONCLUSION

Based on the foregoing information reasonably available to Petitioners, the Department

should initiate an investigation into countervailable subsidies provided to China’s aluminum

“2% See also 19 C.F.R. § 351.501 and Countervailing Duties; Final Rule, 63 Fed. Reg.
65347 at 6539-60 (Nov. 25, 1998) describing the flexibility inherent in determining subsidy
benefits.
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extrusion industry and impose duties through a countervailing duty order in an amount that

would offset these unfair and injurious subsidy practices.
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Non-confidential attachment C-1.2.7

China-Singapore Suzhou Industrial Park Development Co.. Ltd.

Start-up Procedure
Investors who wish to set up their operations in Suzhou Industrial Park may select from
the folowing options:

1) Buy land to buid their own factories;
2) Rent ready-built factones of different types, such as: Temace Factory, Workshops,
Freestanding Factory and Multi-storey Factory.

If the enterprise is export oriented, we recommend you consider to locate in Export
Processing Zone (EPZ), where the above options are also available

Tax Incentives

The preferential tax incentives available to foreign manufacturing enterprises and infrastructure developers
in the park are shown in the table below.

Corporate Income Tax Tax Rate Reduction/Exemption Polic
Foreign Invested Enterprises of manufacturing Nature

Exempted from 3% Local Corporate
Income Ta-x

General 15%

As above. In addition, 2 years exemption

Period of operation exceeds 10 15% plus 3 years half tax at the rate of 7 5%

years from the first profit-makin: ar.
As above. After first 5 years of enjoying
. . o, the additional tax incentive; if export value
Exporting enterprises 15% in any year exceeds 70% of output value,
tax rate is reduced to 10%.
. As above. After first § years of enjoying
Tedmo:ng‘n:rillnyszgvanced 15% the additional tax incentive, further 3 years

of Corporate Income Tax rate at 10%.

Others

If intended period of operation exceeds 15
15% years, exemption for 5 years fram the first
profit-making year and reduced tax rate of

7 5% for another 5 years.

Enterprises developing harbors,
wharves & other infrastructure

Financial Institutions with more Must exceed 10 vears period of operation

oy ¥ Exemption for 1st profit-making year and
0y >
than US$10 million capital 15% reduced tax rate of 7.5% for another 2
investment vears

Tax Rebates for re-in

New FIE must have an operation period of
Re-investments in the same 40% Rebate more than 5 years;Rebate amount is 40%
enterprise, or a new FIE ° of comporate income tax that has been

aid on sum re-invested

Re-investment in export-oriented New FIE must have an operation period of

o, more than § years;100% rebate on
or advzr':cl:::)rtiesg;nobgy 100% Rebate corporate income tax that has been paid

on sum re-invested

Withholding Tax
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Non-confidential attachment C-1.2.7

Dividends remitted to foreign

franchise fees

shareholders 0% Complete Exemption
. May be further reduced depending on
Interests, rental, ieasin . :
payment, capital gains, gr 10% Double Taxation Agreements signed

between China and other countries after
payment of 5% business tax

Legal Services

There are tens of partnership law firms in Suzhou, which are recognized by China's Ministry of Law. They are
specialized in corporate law, finance (bank, securities) law, foreign investment law, property law, and intellectual

property law, etc.
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growih of strategic Industries and strategic support for new industries. speed up the industrialization process,
the government decided to focus on services each year to determina a number of provincial enlerprises. Now
decided thal the 2010 provincial key service enterprisas {one hundred and one hundred-scale enterprises with
high growth companies) tist to be issved.

All levels of government, the provincial departments to increase the focus on servica enferprises of
services, support enterprise development to develop specific policy measures and timely solutions to business
projects, praduction and management process the difiiculties and problems. Provincial key service enlerprises
lo eff y play on tha province's | ial transf { g of the role model to Isad the drive
lo accelerate tha pace of project ion, ing of technologicat i , prod d
energy conservalion, business management and other work. Activitlas of provincial offices to lead the business
sefvices co-ordination of work to do to establish larget assessment and dynamic management mechanisms to
strengthen routine monitoring scheduling system to p. the repld ‘, of key service enlerprises.

February 26, 2010

1. Henan Coal Chemical Industry Group Co., Lid.

2. Zhengzhou Coal Industry (Group) Co., LId.

3. Zhengzhou Yutong Group Co., LId.

4. Henan YuNan Energy Group Co., Ltd.

5. Zheng Nssan A ila Co., Lid.

8. White Elephant Food Group Company

7. Henan Sunshine Oil Group Co., Lid.

8. Zhengzhou Coal Mina Machinery Group Co., Lid.

8. Food Co., Ltd. Henan miss

10. Henan Ming Tai Aluminum Co., Lid.

11. Henan Branch of China Aluminum Industry Group

12. Zhengzhou three ful-Food Company Limited

13. Henan Jinxing Bear Group Corporalion

14. Henan Shaolin Auto Co., Ltd.

15. Zhengzhou Texile Machinery Co., Lid.

16. Henan Investment Group Co., Ltd.

17. Henan Branch of China Datang Carporatian

18. China Power Investment Corporation Henan Branch

and upg

18. China Petroleum & Chemical Corporation Henan Petroleum Company
20. Henan, China National Petroleum Marketing Company Limited
21. Zhongyuan Publishing & Media Group
22. Henan Tobacco industry Co., Lid.
23. China National Tobaceo clgarette sales branch n Henan Province
24. Henan, China Moblle Communications Group Co., Lid.
25. China Unicom Henan Branch Company
26. China Telecom subsidiary Henan Telecom
27. Henan Communications mvestment Group Co., LId.
28. Henan Post
29. Henan Material Group Corporation
30. Tal Wang Constsuction and Developmenl Co., LId.
31. Kaifeng, Henan Province, Shanx lnvesiment Holding Group Co., Ltd. Open
32. Luoyang Branch of China Petroleum & Chemical Corporahon
33, i.uoyang Xin'an Power Group Co., Ltd.
34. Yichuan Power Group Corporallon
35. China First Tractor Group Co, Ltd.

36 CIMIC Haaw Machinery Cn 11d

125.46.102.61/news/view.asp?id=18 1/5




28/03/2011

: I
3.
3
40.
4
a2
LY
4a,
4
4
4
4
4s,
5
51,
52,
53,
5d.
55.

»

o

]

57.
58.
59,
60,
6
6.

[

63,
64.
6
&6.
67.
&8.
68,
70.

[

72,
73
74,
75.
7
77.
78.
7
80.
8
8
83.
84.
8s.
86.
87.
88.
89.
80.
9.
92.
93.
04,
95,
6.
7.

@

N =

125.46.102.61/news/view.asp2id=18

5.6.

... 1topped the 2010 list of the provindal..  FUELLIC FILE

Luoyang Molybdenum indusiry Group Co., Lid.
Chinalco Luoyang Copper Co., Lid.

China Shipbuilding Industry Corparation Institute for (he seventh twenty-five

Luoyang Hang Jiang Wanji Aluminum Co., Lid.

. Pingdingshan Shanma China Chamical Industry Group Co., Ltd. Energy

Henan Tianrui Group

Wuyang Iron and Steel, Hebei tron and Steel Group Co., Ltd.

Ping Gao Group Co,, Ltd.

. Pingdingshan Coal Mining Machinery Co., Lid.
. Anyang lron & Steel Group Co., Lid.

Anyang Germany milfion Axe Co., Ltd.

. Linzhou Heavy Machinery Group Co., Lid.

Hangn Dayong Group Co., Lid.

Golden Dragon Precise Copper Tube Group Co., Ltd.
Xindang Livzhuang fanming Yenhap

Manan Electric Group fly

Xrudang New Asla Paper Group Lid.

Xinxiang Aviation Industry (Group) Co., Ltd.
Henan Weihua Group Co., Ltd.

Xnxiang Chemical Fiber Group Co., LId. egret
Henan Fertilizer Co., Ltd. Haart to Heart

Henan Huanyu Group Co., Ltd.

Hanan floating Security Group

Asolus Tyre Co., Ltd.

. Jaozuo Wanfang Aluminum Co., LId,
. Hachua Yuhang Chemical Co., Lid.

Henan Zhongyuan Co., Lid. equippad
Zhongyuan Oflifield

. XJ Group Corporation

Henan Zhongpin Food Industry Co., Lid.

Henan Qingshan Jinhui Stainless Steel industry Co., Ltd.

Henan Huanghe Industrial Group Co., LId.
Henan Sen Source Group Co., Lid.
Henan Rebecca Holding Co., Ltd.

. Shineway Group

Luohe Nanjie Group

. Lotte Lee O Beverags Co., Lid.

Siver Pigeon Group

Henan Zhongyuan Gold Smelter Co., Ltd.

Lingbaa Jinyuan Mining Ca., Lid.

Yima Coal Industry Group Co., Lid,

Cayman {Sanmenxia) Aluminum Products Co., Ltd.

. East Hope Sanmenxa Aluminum Co., Lid.

Sinopec Henan Oillield Company

. Henan Long Cheng Group Co., Lid.
. Henan Ttanguan Enterprise Group Co., Lid.

Henan Textile Co., Lid. Wild

Henan MCC Material Group Co., Ltd. Paul West
Nanyang Explosion Prolaction Group Co., Lid.
Henan Shenhuo Group Co., Lid.

Hanan Kedi Food Group Co., Lid.

Huaying Poultry Industry Group Co., Lid. Henan
Henan Fu Jen Pharmaceutical Group Co., Ltd.
Henan Caixin Group Co., Lid.

Henan Chi Yuan Feod Co., Lid.

Yi Hai (Zhoukou) Olls & Gralns Industries Co., Lid.
Henan Lianhua Gourmet Powder Co., Lid.
Zhoukou Golden Monkey Food Co., Lid.
Zhumadian Haohua Chemical Co., Horse Group
Zhumadian CIMC Huajun Vahicle Co_, Lid.
Henan Topfond Pharmaceutical Co., Lid.

20
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R : 88. Henan Yuguang Gold & Lead Group Co., Ltd. PUBL'C FILE ;
i 88. Henan Jyuan kon & Stesl (Group) Co., Lid. i
i 100. Zhongyuan Special Stee! Co., Ltd.
One hundred enlerprises of scale advantages

i 1.2t Aircra Equip Co., Lid.
2. Zhong'an Technology Group Co., Lid.
3. Zh ou Sunrise O onics Technology Co., Ltd.
4, Mipp pus (Zhengzhou) ile Co., Ltd.
5. Hanan star Technology Co., Ltd.

Jing Chang (Zhengzhou) Co., Lid.

Hanan Hanwal Electronics Co., Ltd.

Optoetectronics Technology Cc., Lid. Henan Heakh Mao
VCOM Technology Co., Lid.

10. Fangqiao Liang Machinery Co., Lid. Zh

11. UNPROFOR Crop Sclence and Tachnology Co., Lid.
12. China Ralway Tunnel Equipment Manufacturing Co., Lid.
| 13. Zhengzhou Show Ciothing Co., Ltd. Link

14. Henan, China Crystal Superhard Materlals Co., Ltd.
15. Hanan Science and Technology Co., Ltd. brilliant

16. Zhengzhou new Yihua Medical Technology Co., Lid.
17. Hanan QIingan Chemical technology Co., Ltd.

18. Zhengzhou Yallda Gaments Co., Ltd.

19. Zhengzhou Top Rolling Technology Co., Lid.

20. Henan Trading Group Co., Lid.

' 21. Zhengzhou Dennls Dep. Store Co., Ltd. '
22. Zhengzhou Grain Wholesale Market Co., Lid.

23. Henan Tourism Group Co., Ltd.

24. Henan Province Coalbed Mathane Development and WUlllization Co., Ltd.
25. Henan Yuxin Logistics Co., LId.

26. Henan Cultural Industry Investment Co., Lid.

27. Daxin Materfals Co., Ltd. Henan

28. Kalfeng Lanxiang Vehicle Indusiry Group Co., Ltd.

. Lankao Ring Industrial Group, Westiands

30. Fluld Equipment Co., Ltd. Henan, the sea

31. Oploelecironics Tachnology Co., Lid. In Lhe Air

32. Luoyang Suntach Power Co., LId.

33. CNAC lithlum {Luoyang) Co., Ltd.

34. Artes photovoltalc power (L.uoyang) Co., Ltd.

35. Shanghal Super Day (Luoyang) Solar Energy Co., Ltd.
38. Luoyang Locomotive Co., Ltd. CSR

37. Luoyang Sino-silicon High-Tach Cao., Ltd.

38. Luoyang Pulai Ke Biotechnology Co., Lid.

39. Luoyang Nerth Glass Technology Co., Ltd.

40. Pingdingshan City Light Medlcal Products Co., Ltd.

. Hanan Jie Shi Industrial Group

42. Pingdingshan Elsctronic Scale Co., Ltd.

1 43. Anyang Xinshang Machine Tool Co., Lid.

44, Henan Kerry Digital Co., Ltd.

45, Anyang Jianfeng Foods Co., Lid.

46. Anyang Forging Machinery Industry Co., Ltd.

47. New Feng Technology Co., Ltd. of Henan Province
48. Henan Tianhai Eleciric Co., LId.

49. Veenker Hebi ium-based materlals Co., Lid.

~N
0

>
pry

50. Yongda Food Industry Co., Lid. Henan

51. Hanan Kono Elsctronics Development Co., Ltd.

52. Henan Communication Technology Co., Ltd. Shl Jia
53. Hebl to grace New Materlal Technoltogy Co., Lid. to
54. Yu Fel Industry Group

55. Hualan Biological Englneerlng Co., Lid.

56. Henan Heavy Crane Group Limitad

57. Henan Vientfane Communication Co., Ltd. i

125.46.102.61/news/view.asp?id=18 ‘ 3/5
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gy Co., Lla.
59. Henan Province Yi Pharmaceutical Co., Ltd.

80. Henan Cologne Group

61. Xinang Supar Power Ca., Ltd.

62. Jaozuo City Fluoride Chemical Co., Lid.

63. Henan Axis Group Limited

G4. Henan thinking up new energy malerials Co., Ltd.

€5. Jaozuo health yuan Biologizal Products Co.. Lid. H
66. Zhongyuan Pelrochemicai Co., Lid.

67. Henan Hongye Biochemical Co., Ltd.

68. Puyang Pu high-temperature materials (Group) Co., Ltd,

€9. Xuchang Drive Shafl Co., Lid. Far East

70. Xuchang U.S. spacial Bridge Co., Ltd.

71. Light Optical Cable Ce., Lid. Henan Xuchang

72. Xu Changchang Hang Technology Co.. Lid.

73. Henan Jinlong Industry Co., Ld. Surface

74. Henan Dawn Jenkins Medica) Devices Group Lid.

75. Luche G Ell Ic Technolegy Co., Ltd.

76. Henan View source frult industry Co., Lid.

77. Sanmenxia Day Card Wheel Manufacturing Co., Ltd.

78. Sanmanxa City, Hang Seng and Biochemical Technology Co., Ltd.
79. South Diamond Co., ttd.

80. Henan Wanx Phammaceutical Co., Ltd.

81. Nanyang GoXfen Crown Eleclric Co., Ltd.

82, Fussen Pharmaceutical Co., Ltd. Hanan

83, RG Petroteum Equipment {(Group) Co., Ltd.

84. Lucky Group Second Film Faclory

85. Henan Costar Group Co., Ltd.

86. Yucheng County Venlure Tape Material Co., Ltd.

87. Shanggtu City Furun Food Group Ca., Lid.

88. Shangqiv Galaxy Colton Ltd

89. Shanghal Modern Hassan (Shangqiu) Pharmaceutical Co., Lid.
90. Xiayi Huathal Casting Co., Ltd.

91. Lingrul Pharmaceutical Co., Ltd. Henan

92. Xinyang Wheel Co.. Lid. with co-

93. Henan Victoria Snow Beer Group Co., Lid.

&

a

-

>

94. Saver jactale Technology Co., Lid. Henan

95. Yinfeng Plastic Co., Ltd. of Henan Province

86. Wood Industry Co., Ltd. Henan people

97. Henan Hsu Fu Chi Food Co., Ltd.

98. Hanan Careals, Oils Group Co., LId. Tai Cheng
99. Zhumadlan Huazhong Chia Tai Co., Ltd.

100. Henan Water Technology Co., Ltd. Qing

One hundred hlgh-gréMh enterprses

Henan Province on the establishrenl of hotlines snd enterprise i services fe
announcement

To push farward the province’s i service activliles in deplh, easy and efficlent government and
enlerprises Lo bulld a tridge of to effactively soive p and operatlon enterprises in

difficullies and problems encountered in pramoting sound and rapid economic development of the province,
the provincial business service activities office {located in the province of Industry and Information Technology
Depariment) has sel up special telephana linas In Henan enterprises and dusinass sarvicas natwork platform.
The announcemanit Is as follows:

First, telephone and nelwork services platform seltings

(A) Hotline: number is 400-63-71580 (homanym: Enterprise | help you), 24-hour manned business calls,
for business services.

(B) The enterprise service network plalform: at the provinclal Office of Industry and information
Technalogy websile (htip:/~vaw.lilha.gov.cn) on the establishment of “Enterprise Service column in Henan
Province”, as (he province of business services lo the private network platform sarvices reak-lime dynamic
enlerprises in the province, natlonal and provinclal business sarvicas laws, ions and policy -
Sheng business service activities of imporiant Issued by the office, and reflected in accepling the
enterprise line, the p will be g the in the enline Yu Y1 announced.

(C) opening time: at 8:00 on March 15, 2010,

125.46.102.61/news/vlew.asp?id=18 4/5
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. Second, clients PU BL'C F“.E (qu

Various enlerprises within he Jurisdictlon of Henan Province.

Third, the main services

(A) anterprises In tha production and profect consiruction process requires governmenl departments o
coordinale and solve problems;

(B) combined with their own devetopment, the proposed policy support recommendations;

(C} of the departments at all levels lo do Lhe wark of business service views and suggestions.

Fourth, pledge

Firmly establish a sense of pubfic service, adhere lo the purp of to services,
enterprise network platform through the hot lne and reflect the problems, so that "everything has an echo,
parts of these sults.”

Notice is hereby given.

Aclivitias of Henan Province, the Office of Enterprise Sarvices

March 10, 2010

: Catagory: News raspeclive topics:

. Editor: Sanmenxia Day Card Whee) Manufacturing Co., L1, Thara ars 249 visitors BOOKMARK Back

Related Comments (Total 0 articles, view all comments )

Comment

Comments on; §:

E-mell

Comment
i

Voto Raling:(Poor (1n (QGood :

age conlains four mndam characiars, dick the Refresh

Please enter the andom characters [n the piciure above

iCommants @)

S

Alas Corporation  Downltoad — AboutUs Sits Help Siie Select Guaslook Links And I'm online & .

Copyright © 2010 Sanmenxia Cay Card Whesl Menufacturing Co., Lid.
Copyright © 2010 SMX Olcastat Whae! Menufactur Ca., Ltd, A Rights Resened.
Sile Statisties bz ==
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8/11/2010 ROH Automotive Mail - FW: CHINA, N... )UBL'C FlLE '2 C

Bill Davidson <bill.davidson@roh.com.au>

FW: CHINA, NINGBO FOREIGN TRADE AND ECONOMIC
COOPERATION BUREAU

Toby Forwood <issint@ozemall.com.au> Fri, Jul 2, 2010 at 4:22 PM
To: Bill Davidson <bill.davidson@roh.com.au>

Dear Bill,

As I mentioned , Shirley’s initial answer to our detailed enquiry was to say that
all her bosses are in Germany at the moment , and ,anyway , why did we want
their info seeing we have contacted Jishigang industrial Park, etc , etc , efc.
She did add - item 5 in her letter - that Ningbo Government does provide some

additional benefits , so | asked her to at least tell us about those.

Her reply to my request is below .

Bad news is the lack of detail , better news is the formidable list of topics which

confirms the extent to which Provincial governments are prepared to go.

Best, Toby.

From: chengsy [mailto:chengsy@nbfet.gov.cn)
Sent Thursday, 1 July 2010 6:29 PM

To; toby forwood
Subject: Re: CHINA, NINGBO FOREIGN TRADE AND ECONOMIC COOPERATION BUREAU
Importance: High

Dear Toby,

Here are some information for iteam 5:

mail.google.com/a/roh.com.au/?ui=2... 1/3




8/11/2010

ROH Automotive Mail - FW: CHINA, N... "’UBL‘C F“—E 2 S
From 2008, the high and new zone finance aranges special fund of RMB 10,000,000 Yuan to use for
introducing the study abroad talented person to work in Ningbo every year.
Financial support.
Discount loans and grants.
Financing guarantee.
Intellectual Property shares
Tax rebates, subsidies
Office business space rental subsidy.
Housing subsidy

Other premium senices

I would say, it all depends on the final location of your company, for example - Yinzhou districts may
hawve better incentives for you.

Regards
Shirley

mait.google.com/a/roh.com.au/?ui=2...
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Notlﬂaatlon of the State Counul on Pr.
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Current Location: Homepage > Cliina Law > Taxation > Tex P+ 2 , Qnd g;

‘Notification of the State Council on Providing Transitionsl Preferential Tax
Trutmenu to ngb—lech Eoterprises Newly Set up in Special Economic Zones
. and in Pudong New District of Shanghai
Nonday Jantiary 28,2008 Posicd: 10:27 BIT(0227 GMT)

From:[di.pov.an  Anticle type:Reproduced

Guo Fa [2007] No. 40

The people’s governments of all provinces, autonomous regions, municipalities directly under
the Central Government, alt ministrics and commissions of the State Council, and all organs
directly under the State Council,

According to Article 57 of the Enterprise Income Tax Law of the People’s Republic of China,
the State Council determines to provide transitional preferential tax treatments 1o the high-tech
enterprises under the powerful support of the state, which were set up in the special zones set
up by law for advancing foreign economic cooperation and technological ication and
in the area where the State Council has offered to carry out the abovementioned special
policy. The following issues are notified:

1. The expression "special zones set up by law for advancing foreign economic cooperation
and technological communication” means Shenzhen, Zhuhai, Shanou, Xiamen and Hainan
Special Economic Zones. The expression "the area where the State Council has provided for
the implementation of the abovementioned special policy” means Pudong New District of
Shanghai-

2. For a high-tech enterprise under the key support of the state in a special economic zone or
in Pudong New District of Shanghai that completes the registration on or after January 1,
2008 (hercinafter referred to as the high-tech enterprise), the incomes acquired by it in the
special economic zone and in Pudong New District of Shanghai shall be rclicved:from the
enterprise income tax (heremafier referved to as the EIT) for the first 2 years as of the tax
year:to which the first revenue coming from production or operation contributes , and shall be
levied at half of the statutory tax rate of 25% for the third to the fifth years. The expression
"high-tech enterprises under the powerful support of the State” means the high-tech
enterprises which have their own kernel independent intellectual property rights and
meanwhile meet the conditions as referred to, in Article 93 of the Regulation on Carrying out
of the Enterprise Income Tax Law of the People's Republic of China and have been realized in
pursuance of the Measures for the Determination of High-tech Enterprises.

3. In case a high-tech cnterprise newly set up in a special economic zone or in Pudong New
District of Shanghai embarks upon production and operation in other areas aside from the
special economic zone or Pudong New District of Shanghai at the same time, it shall
separately calculate the incomes it acquires in the special economic zone or Pudong New
District of Shanghai and rationally divide the expenses incurred during the corresponding
period. [n case it cannot calculates independently, it shall not enjoy the preferential treatments

regarding enterprise income tax.

4. In case o high-tech enterprise newly set up in a special economic zone or in Pudong New
District of Shanghai no longer has the high-tech enterprise qualification because of review or
becausc of ils failure to pass a spot-check during the period when it enjoys the transitional
preferentint tax treatments stated in this Notification, once it dose not have the high-tech
enterprise qualification, it shall have no chance to enjoy the transitional preferential 1ax
treatments from the tax year Where it is once again approved as a high-tech enterprise later, it
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5. This Notification shall enter into force as of January [, 2008.

The State Council December 26, 2007
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Grandfathering Treatments Available to Old Foreign Investment
Enterprises and High/New Tech Enterprises Newly Established in
Specific Regions

The State Council released two important tax circulars dated 26:Décémber 2007 but only publicised on 29
December 2007, just before the end of 2007, addressing the grandfathering treatments avallable to old
forelgn investment enterprises ("Old FIEs"} (referring to FIEs whose business registration have been
completed on or before 16 March 2007) and high/new tech enterprises ("HNTEs") newly established in
certain specific regions under Article 57 of the Corporate Income Tax Law ("CIT Law").

Guofa [2007) No.39 (“Clrcular 39") \/

The first circular is Circular 38 which mainly addresses the grandfathering treatments available to Old FIEs.
It provides the detalled rules on the phasing-in of the CIT rate of Old FIEs which are currently enjoying an
income tax rate of lower than 25% under the Foreign Enterprise Income Tax ("FEIT") regime to the statutory
rate of 25% within the five-year period as stipulated in Article 57 of the CIT Law. The following table
summarizes the transitional arrangement:

FEIT regime [ CIT regime [ Phasing-in of CIT rate
24% 25% Change will take place on 1 Jan 2008
15% 25% The rates will gradually increase in the
following manner:
2008 18%
2009 20%
2010 22%
2011 24%
2012 25%

For those FIEs which were subject to 33% FEIT tax, the new applicable CIT rate will be 25% starting from 1
January 2008.

It also addresses the grandfathering treatments of unutilized tax holiday of Old FIEs. For those Old FIEs
which have already commenced their tax holidays before 2008, they can continue to enjoy the remaining
unutliized tax holidays until expiry. For those Old FIEs which have not commenced their fax holidays before
2008 due to losses, their tax holidays will be deemed to commence in 2008 and can be utilized until expiry.

For sake of clarity, Circular 39 has an appendix showing the types of tax incentives under the FEIT regime
which qualify for the grandfathering treatments.

Circular 39 also states that the existing preferential tax palicy available to enterprises established in the
Westem Region as stipulated in Caishui [2001] No.202 will continue to apply. This means those enterprises
currently enjoying en income tax rate of 15% under that policy can continue to enjoy the same until its expiry
in 2010 and those enterprises currently eligible for a "2+3" tax holiday under that circular can continue to
enjoy the tax holiday until expiry.

©2008 PricewotethousaCocpers. Al ighls reserved, “PricowalomoussCoopars” rafers 1o tho Chino frm of Pricowt’amouseCoopers or. o1 the contax! requisas, Ue netwark of member fimms of
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It also clarifies that for an enterprise which qualifies for the grandfathering treatments and also new tax
incentives under the CIT Law which cross over the above treatments, it Is allowed to choose the one which
is more preferential. This implies that there should be no duplication of benefits to be enjoyed. In addition,
once the choice is made, it cannot be changed. Based on the literal reading of Circular 39, an example of
this could be an FIE engaging in primary industries, e.g., the raising of livestock. Such FIE should qualify as
"Production Enterprise” under the FEIT regime and be eligible for the grandfathering treatment if it has
unutilized tax holiday. At the same time, income from such project is exempt from CIT under the new Law.
In that respect, the FIE can choose between the grandfathering treatment of using such unutilized tax
holiday and the exemption available under the CIT Law, and obviously the FIE would choose the latter one.

- Guofa [2007] No.40 {“Circular 40) " -

The second circular is Circular 40 which addresses the tax incentive available to HNTEs newly established
within: cértain specified regions as stipulated in Article 57 of the CIT Law. Circular 40 clarifies that the
specific regions refer 10 the five special economic zones (namely, Shenzhen, Zhuhat, Shantou, Xiamen and
Hatnan)and the New Area of Pudong ("5+1 Zones") and the tax incentive applies to HTNESs established in
the.5+1 Zones on'or after 1 January 2008. =~~~ - - o ’ ‘ -

The tax incentive is in the form of a tax hollday.of two-year éxémption and three-year 50% tax rate
reduction, with the holiday commencing from the first-income generating year (instead of "first-profit making
year" which was generally applied under the FEIT regime). In addition, the 50% tax rate reduction s based.
on the statutory rate of 25% rather than the preferential income tax rate of 15% available to HTNEs .under
6.CIT Law.~.This implies that the income tax rate for these new HTNEs will be as follows: 0% for the first
two years, 12.5% for the next three years, and 15% thereafter:

The qualifying criteria for these new HTNEs are the same as those provided for under Article 93 of the CIT
Detalled Implementation Regulations ("DIR"), namely core proprietary IP right and other prescribed criteria.
To avold the old problem of “registration within the zone but cperating outside the zone", the tax holiday Is
only applicable to profits derived within the 5+1 Zones. Any profits derived outside the 5+1 Zones will not be
eligible for the tax hollday. If the new HTNE has operations both within and outside the 5+1 Zones, it has to
segregate [ts income and expenses between the two operations on a reasonable basis; if it fails to do so,
then it will not be allowed to enjoy the tax holiday at all.

Further, if such HTNE is re-assessed on its qualifying criterla during the tax holiday period and fails the re-
assessment, it will not be allowed to enjoy the tax holiday commencing from the year in which it fails the re-
assessment. Even if it subseguently qualifies agaln as an HTNE, it cannot resuma the remaining tax holiday
or re-run a new round of the tax holiday.

PwC Observation

The two circulars have provided clarity on the criteria, scope and tax Incentives addressed under Article 57
of the CIT Law. Most of them confirm our previous understanding. This will be helpful to most FIEs in
assessing the tax profiles under the new CIT regime. For instance, the announcement of the detailed rules
on the phasing-in of the CIT rate for Old FIEs which are currently enjoying an income tax rate of lower than
25% under the FEIT regime to the statutory rate of 25% over the five year pericd will now provide statutory
support to these FIEs for booking their deferred taxes. However, there are still some Issues relating to
grandfathering treatments which are still unclear. To name a few here:

+  the phasing-in of the income tax rate for non-productive Old FIEs established in the New Area of
Pudong under the FEIT regime. The preferential income tax rate of 15% for non-production enterprise
established in the New Area of Pudong does not appear In the appendix to Circular 39 of the types of
lax incentives under the FEIT regime which quallfy for the grandfathering treatment. In that respect, it
Is doubtful whether such non-productive FIEs will qualify for the phasing-in of the inccme tax rate from
15% to 25% as stated in the above table or immediately subject to 25% starting from 2008.

02000 PricawnlathoussCacpor. All fiGhis ro10rved. “PricewsismhouseCocpers” rafer Lo the Ching i of PrizawalnthousaCoopers o, 0 ¢ve contasl raguirs, the netwerk of member firns o
Pricovaterhous sCoopars Intarmational Limilad, cath of which is & separio ang ndopendeni logd eaky.
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»  The preferential income tax rate of 15% for OId Enterprises which have qualified as HNTEs ("Old
HNTESs") under the FEIT regime is not in the list of tax incentives provided in the appendix to Circular
39, while the tax holiday for such Old HNTEs is. This would indicate that there is no grandfathering
treatment on the 15% preferential income tax rate. An Old HNTE may enjoy the 15% income tax rate
for HNTE under the CIT regime only if it satisfies the new HNTE criteria. Otherwise, it should be
subject to the standard CIT rate of 25% from 2008. As to the grandfathering of tax holiday, an Old
HNTE which also qualifies as an HNTE under the CIT regime would appear to be eligible for the
unutilized tax holiday, if any. However, it is unclear whether those Old HNTEs which cou'd not qualify
as HNTEs under the CIT regime would be eligible for the grandfathering treatment. A literal reading of
the appendix to Circular 39 seems suggesting that it would, but this is contrary to our understanding
from previous discussion with same Chinese tax officlals.

. Both circulars do not mention the grandfathering treatments in raspect of other tax incentives provided
under the FEIT regime, e.g. the 3-year extended tax holiday for the Technologically Advanced
Enterprises, Reinvestment Refund out of the pre-2008 profits, Export-oriented Enterprises, tax credit
for purchase of domestically made equipment, etc. On one hand, these types of tax incentives will not
survive under the new CIT regime. On the other hand, it appears that these original tax incentives
would not be grandfathered, unless the Chinese authorities provide further concassions under
separate circulars later on.

These two State Council circulars are just two of the many circulars and guidelines which are expacted to be
issued by the Chinese authorities in the near future to further clarify the CIT Law and its DIR. We will share
with you timely any Important updates on these circulars and guidelines in future issues of PwC News Flash,
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2007 was an important year for

China’s enterprise income tax reform.
This Newsletter aims at providing you
with background information of the
recent development of the new
—— . enterprise _income tax law during

2007, and highlighting key elements

s




New tax incentives:

High / new technology enterprises

Venture capital enterprises

Encouraged projects

Extra-deduction on R&D costs and disabled employees’
salary

Tax credit for the acquisition of equipments enhancing
environment protection, energy or water saving, and
praduction safety

o edeeg € Tt
io%obtg%ﬁbe’




PUBLIC FiL.Y" I}

= Agricultural, forestry, animal husbandry and
fishery projects

o Infrastructure projects

@ Environmental protection, energy and water
conservation projects

5. Grandfather rules

The State Council has passed and issued two notices, Guofa
{2007) no.39 and GuoFa (2007) no.40 on 26 December 2007
regarding the transitional and grandfathering treatments in
respect of tax incentives offered under the old tax laws.

GuoFo {2007) no.39

This notice provides the grandfathering treatment for
enterprises (both DEs and FIEs) that have obtained business
licenses before 16 March 2007 and are entitied to
preferential tax treatments under the old tax laws.

This notice confirms the followings:
a. Enterprises subject to a reduced tax rate of 15% before

2008: the EIT rate will increase gradually over 5 years
according to the following table:

2007 15%
2008 18%
2009 20%
2010 22%
2011 24%
2012 25%

b. Enterprises subject to a reduced tax rate of 24% before
2008: the EIT rate will increase to 25% in 2008.

3 years exemption from EIT plus 3 years half tax reduction
period

¢. Various tax holidays under old tax laws (most of the tax
holidays were only available to FIEs, while some were also
available to DEs):

& Forthose enterprises which have already started their tax
holidays before 2008, they are able to enjoy the remalning
tax holidays until expiry

© For those enterprises which have not yet started their tax
holidays before 2008, the tax holidays will be deemed to
start from 1 January 2008 and they are able enjoy the
remaining tax holidays until expiry

CuoFa {2007) no.40

This notice mainly addresses the tax incentives available to
high ./ new. technology enterprises newly established (i.e.
established after 1" January 2008) in certain locations as
stipulated under Article 57 of the NEITL. Details as follows:

@ There -are -6 zones, including the S economic zones
(Shenzhen, Zhuhai, Shantou, Xiamen and Hianan) and
Shanghai Pudong New Area

= These newly established high / new technology enterprises
should comply with the requirements stipulated by the
NEITL and EITLIR (discussed in Section 4 above)

= Tax'incentive available to these ‘enterprises is "2 years
exeniption followed by 3 years half tax reduction”. The tax
holiday will commence in the year when the _enterprise
starts generating income
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¢ Entertainment expenses

60% of expenses are tax deductible,
subject to a cap of 0.5% of annual turnover

& Goodwill acquired

8 Advertising and promotion expenses

_ Not deductible until bdisposal or liquidation

Capped at 15% of annual tumover and remained
portion can be carried forward for future deduction

s Employee welfare expenses

g " Deductible up to 14% of total salaries

o Employee education expenses

Deductible up to 2.5% of total salaries

& Charitable donations
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2007 was an important year for Backeround
China’s enterprise income tax reform.
This Newsletter aims at providing you On 16 March 2007, the National Peoples’ Congress in China
passed the New Enterprise Income Tax Law {“NEITL"),
with background information of the cffective 1 January 2008.
recent development of the new The issuance of the NEITL viewed as a milestone for China's
. . i enterprise income tax reform and brought China's corporate
enterprise income tax law durlng tax regime in line with other developed countries.
2007, and highlighting key elements Prior to the issuance of the NEITL, domestic enterprises
(“DE") and foreign invested enterprises (“FIE”) in China were
that you should be aware taxed under different enterprise income tax laws. The NEITL
p
- . e . . unified the enterprise tax law applicable to both DE and FIE,
consider investing in China. hence effective | january 2008.

The NEITL is a relatively short notice (only contains 60
articles) and mainly sets out a framework guiding
the future evolvement of China enterprise
income tax regime. It introduces a number
of significant rules (c.g. types of tax
incentives  available,  anti-avoidance
provisions ctc) without providing much
detail.

On 6 December 2007, the State
Council approved the detailed
Enterprise  Income  Tax taw
Implementation Rules (“E!TLIR")
and it was publicly released on 11
December 2007. The EITLIR
contains 133 articles and further
elaborates some of the terms and
rules mentioned in the NEITL.

As yet, the EITUR is. far from
complete and further notices will be
issued by varipus Chinés¢ authorities

from time to timg 4 !
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Ifyou plan to invest in China, you need to know how the NEITL
and the EITLIR will affect your investment, and the degree of
impact. In this section we highlight the key areas contained in
the NEITL and EITLIR that you should be aware of when
formulating your China investment plan,

1. Enterprise income tax (“EIT”) rate

EIT rates effective 1 January 2008 are as follows:

Unified EIT rate effective 1 January 2008 25%
Small scale / low profit enterprises 20%
High / new technology enterprises 15%

e
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2, “Tax resident enterprise” and
“non-tax resident enterprise”

The NEITL segregates enterprises into two categories: tax
resident enterprises and non-tax resident enterprises. Tax
resident enterprises will be subject to EIT on worldwide basis,
while non-tax resident enterprises will only be subject to EIT on
China sourced income.

The NEITL defines the meaning of “tax resident enterprises” to
include enterprises incorporated outside China (e.g. a
company incorporated under the laws of Hong Kong) with
their place of effective management situated in China.

The “place of effective management” is elaborated in the
EITLIR. Instead of merely looking at where the board of
directors meetings of an enterprise are held, the EITLIR adopts
a more comprehensive (but at the same time quite vague)
approach to define the place of effective management as “the
place where a substantive overall management and control of
the production and business operation, personnel,
accounting, properties and etc of an overseas enterprise is
situated”. No universal rules are available to ascertain the tax
residency of overseas enterprises, and each case will be
assessed by reviewing its own facts.

FULLIC FILE V&
3. Withholding tax

Prior to 1 January 2008, dividends remitted to foreign investors
from FIEs in China are exempt from withholding tax.

The NEITL indicates that with effect from 1 january 2008,
outbound China sourced passive income (including dividends,
royalties, interest etc) will be subject to withholding tax at 20%.
The EITLIR reduces the withholding tax rate to 10%.

4. Tax incentives

The NEITL provides a number of tax incentives including
exemption or reduction in EIT rates, reduction in taxable
income or tax payable, and extra deduction on certain types of
expenses. The EITLIR further claborates the details of these
tax incentives. However, many details still pending further
clarification.

New tax incentives:

i
12 High [ new technology enterprises i

Venture capital enterprises I
. Encouraged projects |

Extra-deduction on R&D costs and disabled employees’ |

salary i
+ Tax credit for the acquisition of equipments enhancing |
environment protection, energy or water saving, and
production safety

Some of the tax incentives are discussed in detail below:

High / New Technology Enterprises

As mentioned above, qualifying high |/ new technology
enterprises may enjoy a reduced EIT rate at 15%. According to
the EITLIR, in order to obtain the “high / new technology
enterprises” qualification, an enterprise is required to possess
several characteristics (e.g. R&D personnel should be more
than a prescribed percentage of total number of employees)
which details will be promulgated later.

One of the characteristics is that a qualifying high / new
technology enterprise should own a core proprietary
intellectual property, which foreign investors usually are
reluctant to hold in China given the inherent challenges with
protecting intellectual property in China. Currently it is
uncommon for multinational corporations to transfer the
ownership of their core proprietary intellectual properties to
their Chinese subsidiaries due to various reasons, including
intellectual properties protection concerns.
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Venture Capital Enterprises

A venture capital enterprise investing in the equity of a non-listed small or medium high / new technology enterprise for more
than two years can credit 70% of its investment amount against its taxable income with an indefinite carry-forward period.

Tax Exemption / Reduction on Income from Encouraged Projects

Some general preferential tax treatments granted under the old tax laws are no longer available under the NEITL. instead,
preferential tax treatments are granted depending on the types of projects invested by investors.

Income derived from eligible encouraged projects can either be exempted from EiT or enjoy a reduced EIT rate.

Encouraged projects include the followings:

o Agricultural, forestry, animal husbandry and
fishery projects .

Exemption from EIT or 50% tax reduction

0 Infrastructure projects

- Cmrsem— m—es meoecs s oo —e- = .= Jyears exemption from EIT plus 3 years half tax reduction

0 Environmental protection, energy and water
conservation projects

I period ,

Detailed requirements regarding the qualification of these projects have not yet been promulgated.

S. Grandfather rules

The State Council has passed and issued two notices, Guofa
(2007) no.39 and GuoFa (2007) no.40 on 26 December 2007
regarding the transitional and grandfathering treatments in
respect of tax incentives offered under the old tax laws.

GuofFa (2007) no.39

This notice provides the grandfathering treatment for
enterprises (both DEs and FIEs) that have obtained business
licenses before 16 March 2007 and are entitled to
preferential tax treatments under the old tax laws.

This notice confirms the followings:

a. Enterprises subject to a reduced tax rate of 15% before
2008: the EIT rate wilt increase gradually over 5 years
according to the following table:

2007 15%
2008 18%
2009 20%
2010 22%
2011 24%
2012 25%

b. Enterprises subject to a reduced tax rate of 24% before
2008: the EIT rate will increase to 25% in 2008.

c. Various tax holidays under old tax laws {most of the tax
holidays were only available to FIEs, while some were also
available to DEs):

B For those enterprises which have already started their tax
holidays before 2008, they are able to enjoy the remaining
tax holidays until expiry

© For those enterprises which have not yet started their tax
holidays before 2008, the tax holidays will be deemed to
start from 1 january 2008 and they are able enjoy the
remaining tax holidays until expiry

GuoFa (2007) no.40
This notice mainly addresses the tax incentives available to
high / new technology enterprises newly established (i.e.
established after 1 January 2008) in certain locations as
stipulated under Article 57 of the NEITL. Details as follows:

0 There are 6 zones, including the S economic zones
(Shenzhen, Zhuhai, Shantou, Xiamen and Hianan) and
Shanghai Pudong New Area

O These newly established high / new technology enterprises
should comply with the requirements stipulated by the
NEITL and EITLIR {discussed in Section 4 above)

0 Tax incentive available to these enterprises is "2 years
exemption followed by 3 years half tax reduction”. The tax
holiday will commence in the year when the enterprise
starts generating income




Anti-avoidance rules include:

* Compulsory transfer pricing (“TP") documentation requirement
® Thin capitalization provision

» Controlled foreign corporation (“CFC™) provision

= General anti-avoidance provision

EITLIR does not provide very detailed elaboration of the above rules, and further guidance will likely be issued
subsequently.

Of the above anti-avoidance provisions, TP may pose the biggest challenges to foreign investors. After the issuance of
the NEITL and EITLIR, it is expected that the Chinese tax authorities will turn their focus to TP regulations and
enforcement.

RENTEUIIIN

NEW ENTERPRISE
INCOME TAX LAW
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7. Deductions
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According to the NEITL and EITLIR, deductibility of some expenses are limited to certain levels or restricted to certain

conditions.

RS

Entertainment expenses

Goodwill acquired

Advertising and promotion expenses

© Employee welfare expenses

- Employee education expenses

* Charitable donations

rp cier

60% of expenses are tax deductible,
subject to a cap of 0.5% of annual turnover

Not deductible until disposal or liquidation

Capped at 15% of annual turnover and remained
portion can be carried forward for future deduction

Deductible up to 14% of total salaries
Deductible up to 2.5% of total salaries

Deductible up to 12% of accounting profit

The issuance of the NEITL and
EITLIR marks the launch of China’s
enterprise income tax reform, but
there is still a long way to go. There
are still a lot of uncertainties
surrounding the NEITL and further
explanations from the Chinese tax
authorities will be announced from
time to time. During this transitional
period we expect that foreign
investors investing in China will no
doubt facing uncertainties on varies
tax positions over many important
areas.

We will follow closely on future
developments  of the China
enterprise income tax reform and
update you in future issues of our
Newsletter. No doubt that questions
will arise after reading this
Newsletter.  Further professional
opinion may be required.
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PRC Tax
China Enterprise Tax Reform Series

Tax Incentive Developments

Guidance in this Chinese post-tax reform period has been coming in fits and starts. While some of the
developments have represented unexpectedly good news for many investors, many would have
appreciated earlier announcement of these developments.

So what’s new?

Exemption from 10% dividend withholding tax when pre-2008 earnings are distributed

Refunds for reinvestment of profits

Prior incentives allowed “grandfathering” transition benefits

Finai phase-in “"grandfathered” tax rates and adjusted phase-in tax rates for companies qualified for
“grandfathering” of both a "2+3-type” incentive and the prior 15% incentive rate

2008 tax rate to be used by companies that held high and new-tech status in 2007

2007 Tax Returns and Settlement Arrangements

Continued application of certain interest and royalty withholding exemptions

Effect of post-2007 disqualification on certain pre-2008 tax incentives

New location-specific incentive for companies holding high and new-tech status

New software and integrated circuit ("IC”) design incentives

New IC production industry incentives

New security investment fund incentives

In connection with the 1 January 2008 implementation of China’s new Unified Enterpnse Income Tax
Law (the "New Law"), the State Council, both directly and through the State Administration of Taxation
("SAT") and Ministry of Finance ("MOF"), has been issuing guidance on issues of immediate importance.
This Tax Analysis covers the more important of these issues.

Those interested in China should expect continued guidance and some surprises as the government
slowly deals with each open issue and publishes its decisions.

Audit.Tax. Consulting . Financial Advisory.
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Tax Incentive Developments - 12 March 2008

Dividend Withholding Tax Exemption

Caishui [2008] No. 1 announced at the end of February the much anticipated confirmation that China’s
new 10% withholding tax on dividends would not be imposed in certain situations. In brief, where a
foreign invested enterprise (“FIE”) pays a dividend from pre-2008 earnings to any non-resident
shareholder, that dividend is exempt from Chinese withholding tax.

This circular does not provide any guidance regarding how the year(s) of the earnings from which the
dividend is paid will be determined. Dividends declared during 2008, as a practical matter, will only be
out of 2007 and prior years’ earnings. As such, for such dividends, this will not be an issue. (While not
common in China, it is of course possible that a company could declare in 2008 an interim dividend out
of the current year’s earnings. Such a dividend would be subject to withholding tax.)

From 2009, designating the years’ retained earnings from which a dividend is paid will become a
significant issue. [n the absence of any “ordering rules” or other guidance that might be issued by the
authorities in the future, we suggest that each FIE {or former FIE if that status has been lost) that
plans to declare a dividend initiate from 2009 a procedure to identify within the resolution that declares
the dividend the years’ earnings out of which the dividend will be paid.

From solely a Chinese perspective it will always be best to choose the pre-2008 retained earnings first,
which we believe should be acceptable, since that would defer the payment of withholding tax.
However, it is possible that an investor’s home country foreign tax credit rules might sometimes
suggest otherwise. As such, some home country analysis should be conducted before dividends are
actualiy declared.

Refunds for Reinvestment of Profits

An important feature of the pre-tax reform tax incentives system was the ability of foreign investors to
receive refunds of taxes paid by the companies in which they invested by reinvesting the profits either
in those companies paying the dividends or in other companies.

Although the New Law has eliminated this tax refund procedure for the future, Guoshuifa {2008] No. 23
issued on 27 February 2008 provides transition rules for claiming refunds related to 2007
reinvestments. (See below under the heading “New IC Production Incentives” for a limited continuing
reinvestment refund procedure.)

In brief, foreign investors that have completed their reinvestment transactions and relevant registration
procedures with the State Administration for Industry and Commerce (or its local branches) prior to the
end of 2007 may apply for their tax refund in accordance with the old tax law. Interestingly, this
circular makes clear that no tax refund will be granted for any reinvestment that is made from a 2007
interim dividend.

While there is no stated time limit in the circular for making the tax refund application, we suggest that
investors initiate their applications soon.

Prior Incentives Allowed “Grandfathering” Transition Benefits

Guofa [2007] No.39 (“Circular 39”), issued at the end of December 2007, listed 30 incentives available
under the old tax regime that would receive transition benefits. What is interesting is not what was
included, but rather what was missing from this list that arguably should have been included, given the
broad mandate for transition relief found in the New Law.

These missing items included, for example, certain foreign banks, Sino-foreign joint banks and other
financial institutions established in Special Economic Zones or other districts approved by the State
Council and FIEs qualifying as high and new-tech companies located in high-tech parks. Caishui [2008]
No. 1 eliminates any hope that these types of missing items will receive any transition benefit. As a
result, they will pay enterprise income tax ("EIT”) from 1 January 2008 at a 25% rate and will not be
allowed the transition phase-in rates.

Also not expressly included in the transition benefits listing were certain old law holidays and benefits
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granted to software and IC companies. Because of technical legal drafting considerations, it is not
perfectly clear that either or both of these had to be “expressly” included in the listing to arguably be
covered by Circular 39. As a result, there has been considerable controversy.

Interestingly, as covered in more detail below, Caishui [2008] No. ! announced very favorable
incentives for these two industries. This circular, though, was silent on this controversial issue of
whether these two industries would receive transition benefits. This therefore remains an open issue.

Certain preferences allowed by Caishui [2001] No. 202 focused on development of China’s Western
Region will continue to be implemented.

It may happen that a company qualifying for transition benefits under Circular 39 also qualifies for
some new benefit granted under the New Law and implementation rules. For example, say that a
company involved in harvesting forestry products sees that it will be exempt from tax from 2008 under
the New Law. Itis also listed in Circular 39 as qualifying for transition benefits.

Circular 39 provides that if any transitional benefit overlaps with New Law/implementation rule
incentives, a company may choose the more favorable policy, but cannot enjoy both. Further, once a
decision is made, the chosen policy cannot be changed. In the example of the forestry company, it
would logically choose the new exemption rather than the less beneficial transition relief.

Final Phase-In Tax Rates and Adjusted Phase-In Tax Rates

After considerable internal governmental discussion, Circular 39 finalized the transition phase-in tax
rates for qualifying companies previously paying tax at a 15% rate as follows:

2008 18%
2009 20%
2010 22%
2011 24%
2012 & 25%
thereafter

For those that had paid tax at a 24% rate, they move immediately to a 25% tax rate in 2008.

An issue of some controversy was what tax rates would apply to companies qualified for
“grandfathering” of both a tax holiday/50% reduction-in-rate incentive (e.g. the “2+3" incentive) and
the prior 15% incentive rate. This issue was recently resolved by Caishui [2008) No. 21.

Under this new circular, the tax rate within the half-rate reduction period shall be calculated as 50% of
the transition phase-in rates stipulated in Circular 39. This means that the following rates will apply if
the indicated year is a half-rate year for a particular company.

2008 9%
2009 10%
2010 11%
2011 12%
2012 12.5%

For companies previously eligible for both the 24% tax rate and a half-rate reduction, the tax rate for
each half-rate year is 12.5%, calculated as S0% of 25%.

Former High and New-Tech Status Companies

The New Law provides that companies qualifying for high-new technology status from 2008 will pay tax
at a beneficial 15% rate.

In Guoshuifa [2008) No. 17, the SAT clarified that companies holding this high-new technology status
prior to 1 January 2008 must use the normal 25% tax rate in their quarterily tax filing in 2008. They
may not use the beneficial 15% until they have received a new 2008 qualification.

Due to the considerably higher 2008 requirements for this status, it is expected that many companies
3
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qualifying in prior years will be unable to continue this status in 2008 and beyond. For many FIEs that
only license technology from abroad and that do not either legally or economically own their own
technology, qualification will be very unlikely due to the 2008 requirement of ownership of “core
intellectual property”.

2007 Tax Returns and Settlement Arrangements

Under Guoshuihan [2008] No. 85, the SAT requires that old tax laws and reguiations apply for both
domestic companies and FIEs regarding their final setttement of EIT and the filing of their 2007 tax
returns. However, the tax return filing deadline will be as set under the New Law at five months after
the end of the tax year. This represents a one-month later filing deadline.

Certain Interest and Royalty Withholding Tax Exemptions

Guoshuifa [2008] No. 23 provides transition guidance for certain royalties and interest that had
exemptions from withholding tax under the old tax law. In brief, any applicable tax exemption shall
continue to apply during the contract period as long as the contract was signed prior to the end of
2007. For any period of extension of the original contract, the exemption will be lost.

Post-2007 Disqualification on Pre-2008 Tax Incentives

Under Guoshuifa [2008] No. 23, if an FIE enjoying an exemption/reduction (e.g. “2+3” tax holiday
incentive) under the old tax law is disqualified for the incentives due to changes occurring in 2008 or
later (say, due to changes in its business nature or operational period), the FIE must repay to the
government the amount of tax that would have been paid previously had the incentive not been
granted. The refund will include any benefits realized during the transition period.

Location-Specific Incentive for Companies Holding High and New-Tech Status

Although termed a “transition tax incentive”, in Guofa [2007] No. 40, the State Council has
unexpectedly continued to a limited extent the prior geographic focus of tax incentives. Applicable only
to Pudong and five Special Economic Zones (“SEZs” and including Shenzhen, Zhuhai, Shantou, Xiamen
and Hainan), this new incentive applies only to companies newly established from 1 January 2008.
Where such companies also hold high and new-tech status, they are granted a “2+ 3" tax holiday. As a
result, they will pay tax at the following rates from their first year of revenue:

Year 1 0.0%
Year 2 0.0%
Year 3 12.5%
Year 4 12.5%
Year 5 12.5%
Year 6 15.0%

To achieve and continue these tax rates, a company will have to re-qualify each year as being high and
new-tech status.

New Software and IC-Design Incentives

Consistent with the innovation/high-tech goals of the government generally and its long-term 15-year
innovation-focused plan (2006-2020), Caishui [2008] No. 1 provides a comprehensive approach to
strongly encouraging the software production industry in China. Under this circular, this approach is
also applied to IC-design companies.

In particular, this circular includes:
e "2+3"incentive for newly established approved software production companies (“"SPCs”) beginning

from the first profit-making year (i.e., two years of tax holiday followed by three years of 50%
reduction-in-rate)
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It should be noted that the initiation of this tax holiday (as well as that below for IC production
companies} in the first profit-making year is more favorable than the generat rule as found for other
tax holidays included in the New Law’s implementation rules issued in December 2007. There, the
holiday period begins in the first year of revenue, even if net taxable losses are being incurred.

10% tax rate for key SPCs listed in government plans in any taxable year not otherwise eligible for
tax exemption

Certain value added tax refunds received by SPCs exempt from EIT

Full deduction for employee training expenses (in contrast to the 2.5% of total employees’ salary
and remuneration limitation that otherwise would apply)

Two year depreciable life for approved capitalized purchased software (this benefits the SPCs’
customers)

Western region 80% reinvestment incentive for investment in SPCs (see under "New IC Production
Incentives” below)

New IC Production Incentives

Caishui [2008] No. 1 provides a comprehensive approach to strongly encouraging the IC production
industry in China.

In particular, this circular includes:

“2+3” incentive for approved IC production companies beginning from the first profit-making year
when ICs have a width of less than 0.8um (i.e., two years of tax holiday followed by three years of
50% reduction-in-rate)

This incentive is not applicable for any company that has previously used a “2+3” tax holiday. In
contrast to the above described software production and IC-design incentive that requires a newly
formed company, this indicates that an existing IC production company that has not previously
benefited from a “2+3” tax holiday under old law can qualify under the New Law.

An approved IC production company could potentially qualify as a high and new tech status
company, thereby having a 15% tax rate. It is as yet not clear if, in such a case, the three 50%
reduction-in-rate years will be taxed at 7.5% or 12.5%.

“5+5” incentive for IC production companies with a 15-year or more operation period beginning
from the first profit-making year when tota! investment exceeds RMB 8 billion or where produced
ICs have a width of less than 0.25pm (i.e., five years of tax holiday followed by five years of 50%
reduction-in-rate)

Interestingly, the circular does not include for this "5+5” incentive a similar prohibition against
benefiting from two or more series of tax holidays as is mentioned above for the “2+3” incentive.
As such, it is perhaps possible that an existing IC production company that qualified for, and
benefited from, a tax holiday previously could again benefit from this new "S+5” incentive under
the New Law.

Where such a company does not qualify for the special "5+5” holiday (say due to a less than 15
year operation period) or in years not covered by a holiday, a 15% rate will apply. This 15% rate
raises the issue of whether a 7.5% rate or a 12.5% rate will apply in the five S0% reduction-in-rate
years. At present, there is no guidance on this issue.

For the three calendar years from 2008 through 2010, refund of 40% of the tax paid by an IC
production or assembly company that relates to any profit distributions {i.e. dividends) paid to an
investor in that company that reinvests its after-tax share of profits (i) directly back into that
company by increasing registered capital or (ii) as capital investment into a newly established IC
production or assembly company. A five year operating period is a requirement for both
alternatives.

This and the following reinvestment benefits apply to both domestic and foreign investors. The
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former receive dividends from other resident companies free of any EIT. The fatter, though, are
subject to the 10% dividend withholding tax to the extent the profits distributed were earned in
2008 or later years. As covered earlier in this Tax Analysis, any dividends paid out of earlier years’
earnings are paid free of this 10% withholding tax. Interestingly, the circular does not include for
foreign investors for this reinvestment benefit or for the following one any exemption from this 10%
withholding tax. That presumably is still payable.

Note also that if an investor sells all or a portion of its investment or withdraws all or a portion of its
reinvested amounts prior to the end of five years for this or the following reinvestment incentive,
any tax benefits relating to the sold or withdrawn portion must be repaid to the government. This
treatment is based on old law that we do not expect will change.

s For the three calendar years from 2008 through 2010, refund of 80% of the tax paid by any
Chinese company that relates to any profit distributions {i.e. dividends) paid to an investor in that
company that reinvests its after-tax share of profits as capital investment into a newly established
company in China’s western region that will operate for five years or more and that is engaged in IC
production or assembly or that qualifies as an SPC

s Appropriately reduced depreciation periods as short as three years for approved 1C production
equipment

Security Investment Fund Incentives

In addition to the above new “hi-tech” focused incentives, the government has chosen to encourage the

continued growth of Chinese security investment funds. As a result, Caishui [2008] No. 1 includes

“temporary” exemptions from EIT for security investment funds and their investors.

In China, in addition to pure domestic security investment funds, there are also several special
categories. These include:

¢ Qualified foreign institutiona! investors ("QF1Is”)—Mechanism for foreign investors to invest in the
Chinese domestic markets

¢ Qualified domestic institutional investors (“*QDIIs”)—Mechanism for Chinese investors to access
foreign securities markets

To date, there have been no clear tax rules for the taxation of foreign investors investing through QFlls

or Chinese investors investing through QDIils. Due to the general !anguage of Caishui [2008] No. 1, it
is unknown whether its temporary exemptions cover QFils, QDIIs and their investors.
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